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Preface

The Report on the human rights situation in the Federal Repw
blic of Yugoslavia in 1998 was produced by the Belgrade Centre for
Human Rights with the wish to present to the public in Yugoslavia
and abroad the most important information on how the internationally
guaranteed human rights have been respected and enjoyed in the FRY.
The intention of the Centre was to examine all the aspects in which
human rights were manifested, regulated and enjoyed, restricted or
violated in 1998 and to describe the circumstances which influence the
true enjoyment of human rights in the country.

The Report consists of five parts.

In the first part constitutional, legal and administrative provisi
ons on human rights are described and analysed. They are compared
to international human rights standards and to the obligations that
Yugoslavia has under international treaties. The findings in this part
rely on the information and documents collected by the Centre and
kept in its archives.

The second part of the Report is devoted to actual practice, i.e.
to the de facto respect and enjoyment of human rights in the FRY. In
order to present a clear and impartial picture the Centre did not rely
only on its own research but on a careful study of the Yugoslav media
and on available reports of organisations dealing with human rights,
international and Yugoslav, governmental and non-governmental. The
abundance of accumulated data, sometimes contradictory, prevented
the Centre from always taking categorical stands, but the information
and the sources have been faithfully reproduced so as to enable the
readers to reach their own conclusions.

In the belief that the attitude of citizens towards their own rights
and the rights of other human beings was as important as the tenor of
legal provisions and their interpretation and application by the autho-
rities, the Centre undertook, in the summer of 1998, a survey of the
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public awareness of human rights on an important sample of citizens
from all parts of Yugoslavia, except Kosovo and Metohija. The results
of the survey are reproduced and interpreted in the third part of the
Report.

A comprehensive report on the situation in a given period of
time cannot be presented without some indications as to wider prob-
lems which have influenced the respect for human rights and their
enjoyment by individuals. The fourth part of the 1998 Report therefore
includes concise presentations of some topics which appeared of par
ticular relevance: Kosovo and Metohija, refugees, the media, the aw-
tonomy of the universities and the International Criminal Tribunal for
the former Yugoslavia. The reader is advised not to read other parts
of the Report without referring to the relevant portion of the fourth
part: this particularly applies to human rights in Kosovo and Metohija.

So as to facilitate comparisons of human rights situations in
Yugoslavia at different times and in other countries the Centre under
took a comparative analysis of the situation in the former Yugoslavia
(1983) and in the FRY (1998). The results are reported in part five.

The work on the Report started on 1 January 1998 and was
completed on 20 January 1999. The relevant data for 1998 not availa-
ble before the latter date were substituted by information from the
previous year.

The Centre wishes to express its thanks to all collaborators on
this Report, in particular to friends and colleagues associated with
other organisations and institutions, for their determination, perseve
rance and patience.

Special gratitude is owed by the Belgrade Centre for Human
Rights to the Danish Centre for Human Rights and the Royal Danish
Ministry of Foreign Affairs for their generous support, without which
this project would not have been possible.
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Introduction

The Federal Republic of Yugoslavia (FRY) was officially cre-
ated by the Constitution of 27 April 1992. As an alliance of the
communist political leaderships of two republics of the former Socia
list Federal Republic of Yugoslavia (SFRY) — Serbia and Montenegro
— it had in fact existed even before that, during the crisis in the former
SFRY in the second part of the 1980's and armed conflicts on its
territory at the beginning of the next decade. Under the pressure of
various disintegrative processes the SFRY formally ceased to exist,
leaving behind itself five new states: the FRY, Slovenia, Croatia,
Macedonia and Bosnia and Herzegovina.

Disregarding the dispute on whether it legally continues the
existence of the previous state,' the FRY is without doubt one of the
successor states of the former Yugoslavia and is thus bound by all
international human rights treaties ratified by the SFRY. The number
of these treaties is not small. However, no case was recorded where a
court or another organ of the SFRY applied them in practice, although
this was possible under its constitutions. A similar attitude towards
international law has prevailed in the FRY, except in one case which
was decided recently and which is addressed in this Report.

The SFRY was a “socialist” state with a soft variant of the
“really existing socialism”. Marxism was its official state ideology and
the communist party (“The League of Communists of Yugoslavia™)
had the monopoly of political decision-making. There was even no
formal separation of powers. In the Yugoslav party-state, law had not
played an important role: it was dependent on the political decisions

1 Controversies on whether the SFRY disintegrated or whether four federal units
(Slovenia, Croatia, Macedonia and Bosnia and Herzegovina) seceded from it are
still alive. All FRY governments have taken the latter position and insisted on the
legal identity of the SFRY and the FRY.
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of the party leadership, which both personally and functionally was
intertwined with the formal state structures.

In addition to the existence of international obligations regar
ding human rights, all successive constitutions of the SFRY, as well
as those of its federal units, guaranteed human and civil rights which,
however, were easily derogable by simple legislative acts and admin
strative regulations, or were simply ignored in practice. Furthermore,
the Yugoslav constitutions did not contain the full catalogue of human
rights enshrined in the treaties ratified by the SFRY. The deputies of
the last session of the SFRY Federal Assembly, still almost without
exception members of the League of Communists, belatedly recogni
sed this: on 16 May 1990 (shortly before the disintegration of the
SFRY), the upper house of the Parliament provisionally adopted a
series of constitutional amendments; they included, inter alia, the
proclamation of some hitherto disregarded human rights, such as the
freedom of thought and religion, the right to private property, the right
to privacy and the prohibition of discrimination on the basis of political
opinions and social origin. This was an occasion for the parliamenta
rians to recognise that and even torture had not been prohibited by the
previous constitutions!?> Nevertheless, the SFRY Constitution remained
unchanged because the proposed amendments failed to receive the
support of all constituent republics.

The SFRY enjoyed the reputation of a state “freer’” than its
ideological relatives in Central and Eastern Europe and the Far East.
Improvements had started after the initial phase of the revolutionary
communism and in particular after 1948, the years of the open conflict
between the Communist Party of Yugoslavia and its leader, Josip Broz
Tito, and the international centre of the communist movement, embo-
died in the Information Bureau of Communist Parties (Informbureau)
and the omnipotent Secretary General of the Communist Party of the
USSR, Joseph Stalin. The regime in Yugoslavia manifested great
resilience in its showdown with the whole “socialist camp”. However,

2 “Nacrt amandmana na Ustav SFRJ”, Skupstinski pregled, br. 40, Belgrade, 21 May
1990
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facing challenges to its legitimacy it started to reduce the intensity of
political repression and even to adopt some liberal reforms?> Liberali-
sation did not affect the narrower political sphere, but new measures
in economy and administration signified a partial retreat from ideolo-
gical dogmatism and resulted in the reduction of powers of the central
bureaucracy. These changes also affected the sphere of human rights.
In the second part of the 1960s the unlimited powers of the secret
police were restricted. The issuance of passports to citizens was fact
litated and exit visas abolished, thus making the Yugoslav citizens the
first subjects of any “socialist” country with relative freedom of inter-
national movement. To be sure, communist authorities did not recog
nise this freedom as a human right, in spite of its obligations under the
International Covenant on Civil and Political Rights, which it had
ratified in 1971.

As a founding member of the Non-Aligned Movement, the
group of states playing at the time an important role in international
relations, the SFRY had more influence in the United Nations and
other universal organisations than suggested by its size and power.
Yugoslavia's relations with the “capitalist” West, the “socialist” East
and the “non-aligned” South were in the last period of its existence
good, which enabled it to play an active diplomatic role. One of the
favourable consequences for its citizens were the agreements abolis-
hing visa requirements for their travel to many states*

In accordance with the ideological wish to favour the working
class, the last FRY Constitution of 1974 divided Yugoslavs into “wor-
king people” and “citizens”: only the first category was entitled to all
“self-managing rights”. The system of socialist self-management, to
which the 1974 Constitution devoted more space than to anything else,
did not free the “working people” from the absolute rule of the party,

3 Nevertheless, the conflict with Stalin resulted in the merciless persecution of
pro-Stalin and pro-Soviet communists in Yugoslavia. Thousands of persons were,
without trial, sent to serve, what was euphemistically called, “administrative mea -
sures”, i.e. were interned in isolated island camps in the Adriatic.

4  After the armed conflicts had erupted in Slovenia and Croatia, this circumstance
enabled many SFRY citizens to find refugee abroad.
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but allowed them a share in the decision-making at the place of work.
Nonconformist statements by ordinary “workers”, even when they
were directed at their superiors appointed by the League of Commu
nists, did not as a rule result in severe consequences or criminal
prosecution. However, the system strongly controlled the activity of
the intellectual elite, which was also limited through state ownership
of the media, publishing houses, film companies, theatres, universities
and research institutions. The resistance by the intellectuals was sup-
pressed by police measures and other drastic means, such as the
dismissal of university lecturers after the student protests in 1968. The
infamous Article 133 of the Penal Code, making any statement which
could “disturb the public” a punishable offence, was abolished only in
1988.

Even the faintest hint of an intention to establish political parties
other than the League of Communist was dangerous. In their represst
on of persons who attempted to create political organisations the
authorities did not refrain from any means: “dissidents” were harassed
and punished from the beginning to the end of the communist Yugo-
slavia. The freedom of non-political association was also severely
limited: it was even formally dependant on the approval of the com
munist party, i.e. its transmission in the form of the National Front
(later: the Socialist Alliance of the Working People), without the
approval of which no registration of any association of citizens was
possible. Elections were empty rituals and were reduced to the right
to vote for a single candidate, nominated by the party. Furthermore,
with the 1974 Constitution elections lost their formal meaning and
ceased to be direct: direct vote was replaced by a system of balloting
for intermediate delegations, with the ordinary “working people and
citizens” participating only at the lowest level. The names of the prime
ministers and other high elected officials were announced before the
cumbersome electoral procedure had even started.

A description of the crisis which emerged in the SFRY and led
to its disappearance is not a part of this Report. Nevertheless, the
reader should bear in mind that in the twilight of the former Yugosla

26



Introduction

via, and especially during the armed conflicts which erupted in 1991,
fundamental human rights were seriously violated by all political
actors, from those who alleged to be state organs to sundry criminal
groups attempting to ennoble their deeds by posturing as fighters for
the national interest or the liberation of some of the ethnic groups.
Although the rules of international humanitarian law had been exem-
plarily incorporated in the SFRY Penal Code and in the field manuals
of the army, no person suspected to have committed war crimes or
crimes against humanity has been seriously criminally persecuted in
any successor state of the SFRY, including the FRY.

In the time of the crisis and dissolution of the former federal
state the decisive role in Serbia and Montenegro was played by local
communist parties and their successors. In Serbia it was the Socialist
party of Serbia (SPS) and in Montenegro the Democratic Party of
Socialists (DPS). Although both parties have denied their ties to the
communist past, there are still few personalities in the upper echelons
of both republics and the federation who before 1992 had not been
officials of the League of Communists. The communist-indoctrinated
Yugoslav People's Army (JNA) also changed its name and became the
Army of Yugoslavia (VJ); the military forces were declared apolitical
but the officer corps has remained faithful to the communist-nationalist
project and it has not undergone any personal changes, except for the
removal of many officers belonging to non-Serbian and non-Montene-
grin nations.

The first signs of serious disagreements among former commu-
nists became visible only in 1996 in Montenegro and led to an open
rupture in the ruling DPS. Its reformist wing, led by Milo Djukanovié,
emerged victorious: it gained power in Montenegro and entered into
a coalition with Montenegrin opposition parties with a similar orien
tation. The outcome of the intra-party conflict in DPS, and the resuk
ting political changes in Montenegro, led quickly to a clash between
the government of Montenegro, on the one side, and the government
of Serbia and the federal government (which in 1998 still remained
under the control of SPS and the President of the FRY, Slobodan
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Milosevi¢), on the other. The aggravation of this conflict marked the
whole 1998.

Serbia entered 1998 with fresh memories of the three months
long (winter 1996/1997) protests in Belgrade and other major cities
against the rigging of the local elections. After stubborn resistance and
use of violence against the demonstrators, the Serbian authorities
indirectly admitted the irregularity of the elections through the adop-
tion of a special bill, by which the Parliament, instead of electoral
commissions and courts, recognised as final the initial (not tampered
with) electoral results. Such conduct reinforced doubts as to the regu
larity of all previous elections in the FRY. In a paradoxical way the
Serbian government and its propaganda apparatus themselves contrib-
uted to such suspicions by their insistence on claims that the latest
elections in Montenegro, which had been won by the reformed DPS
and its presidential candidate Milo Djukanovié, had been irregular.
Such claims were made with the intention to prepare the public for an
attempt to de facto annul the results of the Montenegrin elections. On
13 January 1998 the followers of the unreformed wing of the Monte-
negrin communists, assembled in the new Socialist People's Party
(SNP) attempted to invade the buildings of the government institutions
in Podgorica, the capital of Montenegro. Several persons were injured
in the clashes with the police, but the plan to topple the government
of Montenegro failed.

Events in Montenegro had important effects on political devel
opments in Serbia. With the intention to weaken the reformist forces
in Montenegro, but also in Serbia, SPS was forced for the first time
to seek formal alliance with other political parties. Its former ally, the
Yugoslav Left (JUL), which has differed from SPS only by stronger
communist rhetoric, was joined by the Serbian Radical Party (SRS)
which, judged by its programme and the oratory of its indisputable
leader Vojislav Seselj, is a party of populist nationalism. In the course
of 1997/1998 the regime gradually started to get closer to the nation
alist and the monarchist Serbian Renewal Movement (SPO), which it
had formerly considered its most dangerous opponent and even, in
1993, initiated proceedings to have it banned by the Constitutional
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Court of Serbia.’> SPS and JUL have entered into an informal coalition
with SPO in Belgrade and some other places. The relation between
SRS and SPO are still bad, at least in the realm of propaganda.

The authorities and the majority of political parties in the FRY
have verbally supported human rights. However, since the beginning
of the conflict in the former SFRY they have been obsessed by the
desire to present and legitimise themselves predominantly as national
ists and patriots. Consequently collective rights of the nation have been
paramount in their considerations: the attainments of collective rights
of the respective nation have been treated as a prerequisite for the
enjoyment of the individual rights of its members. This applies also to
the political parties of national minorities. Their main aim has been
the right to self-determination, which should lead to independence
(Albanian parties) or to broad autonomy, territorial or personal (parties
of other minorities). As in other European countries in transition, the
inability of most political parties to recruit members belonging to both
majority or minority ethnic groups has impoverished political life:
persons belonging to minority groups have been unable to join main
stream political parties (which are either Serb or Montenegrin), and
members of minorities have been compelled to associate only on the
basis of their ethnicity and not according to their real political prefer
ences and interests.

Unlike most other states that have emerged on the territory of
former Yugoslavia, the FRY has remained pointedly non-homogenous
in terms of the ethnicity of its citizens. The results of the latest census
(1991) showed that the FRY then had 10,394,026 inhabitants, of whom
only 7,023,814 were Serbs and Montenegrins (67.5%), while the rest
were Albanians, Hungarians, Moslems, Roma, Slovaks and members
of other ethnic groups. The prevalent official Serbo-Montenegrin na
tional rhetoric has alienated a third of the population of the FRY and
has weakened their civic motivation, which in turn has led the authori-
ties and the ruling parties to express their strong doubts in the loyalty
of citizens belonging to national minorities. The vicious circle of
mistrust has thus been completed.

5  The proceedings were quietly dropped only in 1998.
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The respect for human rights, and especially economic and
social rights, has been eroded by the difficult economic situation in the
country. By the decision of the UN Security Council the FRY was
struck by economic sanctions almost immediately after its creation.
This measure was justified by the involvement of the organs of the
Yugoslav state in the war in Bosnia and Herzegovina. As all interna
tional sanctions of this kind they have strengthened the solidarity of
the wide parts of the population with the regime, which has known
how to use its media monopoly to offer only its own interpretation of
the actions of the international community. Together with the war,
sanctions have contributed to the criminalisation of the Yugoslav
society. Enormous inflation in 1993 was caused by the simultaneous
action of all these factors: it devastated the savings of citizens and
transferred wealth into the hands of the narrow social stratum of the
nouveu-riches and war profiteers, connected to the ruling political elite.

Hyperinflation was eliminated in 1994 but the economy has not
recovered, partly because no privatisation plan has been implemented.
Instead of fundamental changes towards the free market major com-
panies, which used to be self-managing (social) enterprises, have been
put under direct state control and are now owned by the state. The
symbiosis of political and economic power has been more pronounced
in the FRY than it used to be in the preceding “socialist” period: many
directors of state enterprises have been simultaneously members of
governments, federal or republic. Many workers who had been sent to
involuntary leave because of the economic effects of international
sanctions have not returned to work and go on receiving minimal
compensation for fictitious employment.

The costs of living have been on constant increase. After the
catastrophic leap of 222% in 1993, further increases were smaller but
consistent and serious. In relation to the previous year they increased
in 1996 for 91.5% and in 1997 for 21.7%. The rise of consumer prices,
which was 116% in 1993, has continued since, and in 1997 it amoun-
ted to 18.5%. In 1990 imports were covered by exports by 78.1%; in
1997 this ratio was reduced to 50.5%. In the absence of income
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deriving from economic activity the state has been forced to increase
taxes for services, some of them non-existent. One of such taxes is the
tax for every departure from the country, which has directly and in a
discriminatory manner restricted the freedom of international move
ment of the nationals of Yugoslavia. As a result of the inflationary
collapse, expenses for armed conflicts and the disastrous economic
situation the state has considered itself unbound by its obligation to
guarantee savings and social benefits.

There were some prospects that the atmosphere of war, which
had reigned in the FRY from its very inception, would subside after
the termination of the war in Bosnia and Herzegovina by the Dayton
Agreement, which was negotiated by the then President of Serbia
Slobodan Milosevi¢ as the head of the joint delegation of the FRY and
the Bosnian Serbs. Milosevi¢ signed the agreement on behalf of the
FRY.® Indeed, nationalistic propagandists were then temporarily res-
trained, but they returned in full pomp with the aggravation of the
situation in Kosovo and Metohija, where even moderate political rep-
resentatives of the ethnic Albanians do not accept any solution which
does not amount to independence or de facto secession. Incitement to
national hatred has been a constituent and legitimate content of the
activity of the media owned by the state or by private persons favoured
by the regime. Although such incitement has always constituted a
criminal offence according to Yugoslav law no criminal proceedings
have ever been instituted against persons suspected of advocating
national hatred or intolerance.

The powers-to-be have inherited from the previous regime their
mistrust of self-organisation of citizens and the civil society. Non-go-
vernmental organisations are now possible and legal and can be esta
blished easier than in the former SFRY. However, if they do not
represent official attitudes or are critical of the authorities they have
incessantly been subjected to accusations for alleged lack of patriotism

6 The Dayton — Paris Agreement has never been submitted to the Federal Assembly
for ratification, although it was an international treaty in the sense of the FRY
Constitution.
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and susceptibility to foreign influences. Attacks against the civil sector
have been facilitated by xenophobia, eagerly promoted by the state-
owned media before, during and after the wars in the former Yugos
lavia. In spite of this, non-governmental organisations have multiplied.
At the beginning of 1998, at least 550 non-governmental organisations
were registered in the FRY — the majority of them have been mainly
or occasionally involved in human rights issues.”

7  See Directory of Non-Governmental Nonprofit Organisations in the Federal Repu -
blic of Yugoslavia, 2nd edition, Belgrade, Centre for the Development of the
Non-Profit Sector, 1997.
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I
LEGAL PROVISIONS RELATED TO
HUMAN RIGHTS

1. Human Rights in the Legal System
of the FR Yugoslavia

1.1 Introduction

The present report provides an analysis of the compatibility of
Yugoslav legislation with international standards of civil and political
rights. The underlying conclusion of the report is that the incompati
bility of federal and republic legislation with the Constitution of the
Federal Republic of Yugoslavia (FRY), disregard of international stan-
dards in some important areas, as well as serious misgivings concer
ning the independence of the judiciary create a situation in which
human rights are not adequately protected in Yugoslavia. Hence, one
can hardly speak about the rule of law in the FRY.

The report discusses Yugoslav legislation in relation to stan
dards for the protection of civil and political rights guaranteed by
international treaties binding the FRY. The analysis is first and fore-
most focused on the compatibility of Yugoslav legislation with those
rights guaranteed by the International Covenant on Civil and Political
Rights (ICCPR), as the main international instrument in this field.
Other standards established by international treaties that deal in more
detail with specific human rights (e.g. the UN Convention against
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Torture and the Convention on the Rights of the Child) were also taken
into account.

This analysis of Yugoslav legislation also took into account, to
a certain extent, the standards contained in the European Convention
on Human Rights and Fundamental Freedoms (ECHR). Although the
FR Yugoslavia is not a member of the Council of Europe and hence
could not ratify the European Convention on Human Rights, it is
believed that it is very important to analyse Yugoslav legislation also
in view of the European human rights standards. The Belgrade Centre
for Human Rights believes that the FR Yugoslavia should, like most
European countries, become a member of the Council of Europe and
ratify the European Convention on Human Rights. However, it should
harmonise its legislation and practice with the ECHR standards befo-
rehand, as did some countries, e.g. Finland and Hungary®. Therefore,
the present report should represent an initial step in a comprehensive
and detailed analysis of the compatibility of Yugoslav legislation with
the ECHR.

The Report deals with all Yugoslav legislation (federal and
republic) relevant to each right that has been reviewed (constitutions,
laws and other regulations). Of course, it went beyond the actual
legislative texts to include also their judicial interpretation (if applica
ble). The following elements were used to evaluate the compatibility
of Yugoslav legislation with international standards:

a) whether a particular right is guaranteed at all;

b) if the answer to the above question is positive, what is the
actual formulation and does that formulation differ from that
contained in the International Covenant on Civil and Politi-
cal Rights;

¢) whether guarantees of a certain right provided by Yugoslav
legislation and their interpretation by state authorities ensure

8 See: Andrew Drzemczewski, Ensuring Compatibility of Domestic Law with the
European Convention on Human Rights Prior to Ratification: The Hungarian
Model, 16 HRLJ 241 (1995).
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the same scope and content of the right in question as the
International Covenant on Civil and Political Rights;

d) whether restrictions of a right in question envisaged by the
Yugoslav legislation correspond to those allowed by the
International Covenant on Civil and Political Rights;

e) whether or not effective legal remedies exist for the protec

tion of the right in question?

The report was prepared in the course of 1998. It is based on
legislation that was in force on 31 December 1998. For each right a
preliminary working paper was drafted, providing a detailed analysis
of the compatibility of the Yugoslav legislation with international
guarantees of the given right. The present final version of the report
has been produced on the basis of those working versions.

1.2. Constitutional Provisions on Human Rights

According to the Constitution, adopted on 27 April 1992, the
Federal Republic of Yugoslavia (FRY) is a federal state based on the
equality of citizens and of its member republics, Serbia and Montene-
gro (Art. 1 of the FRY Constitution). The rule of law and separation
of powers are principles proclaimed by the Constitution (Art. 9 and
Art. 12). The FRY Constitution and constitutions of the republics have
separate chapters on human rights and fundamental freedoms (chapter
IT of the FRY Constitution; chapter II of Republic of Serbia (RS)
Constitution; part II of Republic of Montenegro (RM) Constitution).
Besides the civil and political rights, that will be discussed in this
Report, the Constitution also provides guarantees for the economic,
social and cultural rights, such as the right to work, the right to social
security and health protection and the right to education. According to
its Constitution, the FRY “shall recognise and guarantee the rights and
freedoms, recognised under international law” (Art. 10).

The exercise of human rights and freedoms is based directly on
the FRY Constitution. However, those freedoms and rights are re
stricted by “the equal rights and freedoms of others and in instances
provided for in the present Constitution” (Art. 9, para. 3), as well as
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by the manner of their implementation prescribed by law (Art. 67,
para. 2 — see also 1.3.1.1).

A number of laws inherited from the Socialist Federal Republic
of Yugoslavia (SFRY), which are still in force, are not in conformity
with the FRY Constitution. The Constitutional Act for the Implemen-
tation of the FRY Constitution (S/. list SRJ, No. 1/1992) prescribes
that the FRY Constitution shall be implemented as of the date of its
proclamation, unless the said Act provides otherwise in specific cases
(Art. 1). According to the Constitutional Act, all federal statutes that
have not been explicitly abolished shall continue to be in force “until
they are harmonised with the Constitution, within the time frame
determined by the present Act” (Art. 12). Deadlines for the harmoni-
sation of these laws have been extended several times and many laws
had not yet been harmonised (six years after the proclamation of the
Constitution). Such a situation may have grave consequences in the
field of human rights, since the laws of the former SFRY indirectly
restrict present constitutional rights. In fact, in many areas of human
rights protection, the FRY Constitution's guarantees have not been
implemented. The most drastic example concerns the provisions on
detention in the Criminal Procedure Act (S/. list SFRJ, No. 4/77, 36/77,
14/85, 26/86, 74/87, 57/89, 3/90, 27/92, 24/94; for more details see
1.4.4). The bottom line is that in some areas provisions of the commu
nist SFRY Constitution of 1974 are still in force.

1.3. International Human Rights and the FR Yugoslavia

International human rights treaties that the Socialist Federal
Republic of Yugoslavia (SFRY) had ratified are binding on the FRY.
The Preamble of the FRY Constitution speaks about the “unbroken
continuity of Yugoslavia” proclaiming, hence, the internal continuity
of the SFRY. The FRY made a statement that it would abide by all
international commitments of the former SFRY®. According to the

9  “The Federal Republic of Yugoslavia, continuing the state, international legal an d
political personality of the Socialist Federal Republic of Yugoslavia, shall stric tly
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interpretation of the Human Rights Committee, all states created after
the break-up of the SFRY would in any case be bound by the Inter-
national Covenant on Civil and Political Rights, since once the Cove-
nant was ratified the rights enshrined in that treaty belong to the
persons living in the territory of the state party, regardless of the fact
that a state party dissolved into several states'?.

According to the FRY Constitution, ratified international treatt
es form an integral part of the internal legal system and as such are a
segment of the federal law. In the legislative hierarchy, international
treaties are on a higher level than both the federal and the republic
laws!!. Hence the conclusion that only the provisions of the FRY
Constitution are of a higher legal “power” than ratified international
treaties. In addition to international treaties, customary international
law is also part of the Yugoslav legal system (Art. 16 the FRY
Constitution). However, in reality state authorities and courts pay little
attention to provisions of international human rights treaties.

The former SFRY had ratified all major international human
rights treaties: the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural Rights,

abide by all the commitments that the Socialist Federal Republic of Yugoslavia
assumed internationally”. Quoted in: Application of the Convention on the Preven -
tion and Punishment of the Crime of Genocide (Bosnia and Herzegovina vs.
Yugoslavia), 1CJ, Judgement of 11 July 1996.

10 “The rights enshrined in the Covenant belong to the people living in the territory
of the state party. Once the people are accorded the protection of the rights under
the Covenant, such protection devolves with the territory and continues to belong
to them, notwithstanding change in government of the state party, including dis-
memberment in more than one state” (italics added). See para. 4 of the General
Comment No. 26(61) on the issues related to the continuity of obligations under
the Covenant on Civil and Political Rights, Human Rights Committee, UN Doc.
CCPR/C/21/Rev.1/Add.8/Rev.1, 8 December 1997.

11 According to the FRY Constitution, the Federal Constitutional Court decides on
“conformity of statutes, other laws and general prescriptions with the Constitution
and with ratified and promulgated international treaties (italics added, Art. 124,
para. 1, line 2). It is therefore clear that all laws, including federal, must be
compatible with international treaties. In addition the Constitution determin es that
the FRY implements international treaties that it has ratified in good faith” (Art.
16, para. 1).
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the International Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of All Forms of
Discrimination against Women, the Convention on the Rights of the
Child, the Convention on the Prevention and Punishment of the Crime
of Genocide, the Convention against Torture and other Cruel, Inhu
mane or Degrading Punishment or Treatment, etc. (see Appendix 1 for
the list of major international human rights treaties ratified by the
SFRY).

The SFRY had signed, but had never ratified, the Optional
Protocol to the International Covenant on Civil and Political Rights.
There are no indications that the FRY will ratify the Protocol in the
foreseeable future!?. However, the SFRY had recognised the right of
individuals to submit petitions to the Committee Against Torture on
the basis of Article 22, and the possibility for submission of interstate
petitions on the basis of Article 21 of the Convention against Torture
and other Cruel, Inhumane or Degrading Punishment or Treatment,
which is also binding on the FRY. It should be noted that the RM
Constitution provides for the right of all persons to “approach interna
tional institutions for the purpose of the protection of individual rights
and freedoms guaranteed by the Constitution” (Art. 44, para. 2), but
the enforcement of this right depends first and foremost on the readt
ness of the federal state to ratify the Optional Protocol.

The FR Yugoslavia is not bound by the European Convention
on Human Rights and is not a member of the Council of Europe.
However, the Yugoslav Government submitted in March 1998 a re-
quest for admission to the Council of Europe and expressed readiness

12 According to the report of Elisabeth Rehn, the Special Rapporteur of the UN
Commission on Human Rights, the Yugoslav Foreign Ministry informed the Bel -
grade Office of the UN High Commissioner for Human Rights that the FRY for
the time being had no intention to ratify the Optional Protocol. On the other hand,
the Government of Montenegro expressed interest in ratification. See Situation of
Human Rights in the Territory of the Former Yugoslavia — Report on the Situation
of Human Rights in the Federal Republic of Yugoslavia, submitted by Ms. Elisabeth
Rehn, 31 October 1997, UN Doc. E/CN.4/1988/15, p. 11 and 12.
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to accept all human rights obligations related to the membership of

this organisation!?.

2. The Right to Effective Remedy for Human
Rights Violations

Article 2, para. 3 ICCPR:

Each State Party to the present Covenant under-
takes:

a) To ensure that any person whose rights or free-
doms as herein recognised are violated shall have an
effective remedy, notwithstanding that the violation has
been committed by persons acting in an official capac-
ity;

b) To ensure that any person claiming such a rem-
edy shall have his right thereto determined by compe-
tent judicial, administrative or legislative authorities, or
by any other competent authority provided for by the
legal system of the State, and to develop the possibili-
ties of judicial remedy;

c) To ensure that the competent authorities shall enforce
such remedies when granted.

2.1. Ordinary Legal Remedies

The FRY Constitution prescribes that “the rights and freedoms
recognised and guaranteed by the present Constitution shall enjoy the
protection of the courts” (Art. 67, para. 4). The Serbian Constitution
contains similar provisions (Art. 12, para. 4). The Constitution of

13 See the statement of the FRY Federal Ministry for Foreign Affairs, Nasa borba,
20 March 1998, p. 1.
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Montenegro guarantees (Art. 17) the right to the protection of rights
in a “procedure established by law”, which may suggest that judicial
protection is not ensured in all circumstances. Nevertheless, judicial
protection in Montenegro is eventually secured through the constitutt
onal appeal to the Constitutional Court of Montenegro, if some other
requirements are met.

In judicial proceedings in Yugoslavia both the parties concerned
and the courts have seldom directly invoked international treaties,
although they have the same legal force as federal statutes (see I.1).
However, the right to effective remedy does not necessarily require
that victims of violations of human rights guaranteed by an internati-
onal treaty can directly invoke such a treaty before domestic courts. It
is enough that the victim's claim in essence corresponds to a right
guaranteed by an international treaty'4.

In cases of human rights violations, protection can be exercised
either in civil or in criminal judicial proceedings, or in the administra-
tive procedure. The victim's choice between the above possibilities
does not depend solely on the actual right that has been violated, but
also on the manner in which the violation occurred and on the kind of
compensation sought. Specific remedies are discussed in chapters de-
aling with concrete rights.

While in some cases criminal proceedings can be initiated by
private action, for most criminal offences action by the public prose-
cutor is required. In the latter case, only if the prosecutor is of the view
that there are no reasons for criminal prosecution may a victim pursue
the matter on his/her own initiative (Art. 60 of the Criminal Procedure
Act — CPA). Non-governmental organisations have claimed that the
public prosecutor has often simply failed to initiate criminal proce-
edings for human rights violations committed by state authorities,
thereby preventing victims from doing it themselves!>. This is parti-

14 See, e.g., judgements of the European Court in Soering vs. United Kingdom, A 161,
1989, para. 120 and Vilvarajah vs. United Kingdom, A 215, 1991, para. 122.

15 See Annual Report of the Humanitarian Law Center on the Human Rights Situation
in the FR Yugoslavia for 1997, Part 3.3, published in Nasa borba, 3 March 1998.
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cularly true when serious human rights violations occur, for example,
when the police apply torture or inhuman treatment in order to obtain
confession. Also, the prosecutor sometimes fails to inform the victim
that the matter will not be prosecuted, although a notice to that effect
should be served within eight days of a decision to discontinue prose-
cution (Art. 60, para. 1 CPA). As a result, a victim may be deprived
of a possibility to initiate criminal proceedings, since he/she must act
within a period of three months of the date when the prosecutor had
rejected the criminal complaint or had decided to discontinue prosecu
tion, whether or not a victim was aware of the prosecutor's decision
(Art. 60, para. 4 CPA). Consequently, victims of human rights viola-
tions lose the possibility to initiate criminal proceedings against a
perpetrator, especially if he/she is a government official.

The effectiveness of legal remedies for human rights violations
in the FR Yugoslavia is reduced in practice through repeated acts of
non-compliance with constitutional and other legal norms by state
authorities: 1) prosecutors often delay criminal proceedings in cases of
human rights violations, thereby preventing victims from using adequ-
ate legal remedies; 2) the judiciary is under strong influence of the
executive branch and courts are very rarely ready to deliver a judge-
ment against the state or state officials and to provide compensation
to victims — this is particularly true if human rights were violated by
members of the police force; 3) there have been numerous allegations
that court proceedings were deliberately delayed in cases when victims
of human rights violations pressed charges; 4) there are serious prob-
lems with and delays in the enforcement of court decisions. The police
often fail to co-operate with court officials, and judicial decisions are
then practically unenforceable.

2.2. Constitutional Appeal
The constitutional appeal is a special legal remedy, introduced

by the 1992 FRY Constitution. The Constitution of Montenegro also
provides for this remedy. A constitutional appeal can be lodged with
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the Federal Constitutional Court (Constitutional Court of Montenegro)
in cases of “a ruling or action violating the rights and freedoms of a
man and the citizen enshrined in the present Constitution” (Art. 124,
para. 1, line 6 of the FRY Constitution; Art. 113, para. 1, line 4 of
RM Constitution). A constitutional appeal cannot be filed for human
rights violations caused by general legal acts (laws, decrees, etc.), even
if such acts, by virtue of their existence, represent a direct violation of
constitutionally guaranteed human rights. The only way to challenge
such legislation is to initiate proceedings for the evaluation of their
compatibility with the Constitution and other laws, an initiative that
the Constitutional Court may or may not accept at its own discretion
(Art. 127 of the FRY Constitution).

Articles 19 to 66 of the Constitution enumerate human rights
that can be protected by constitutional appeal. They include human
rights guaranteed by international treaties that the FRY had ratified or
those that in accordance with Article 10 of the FRY Constitution are
“recognised and guaranteed” on the basis of international law, and
which, pursuant to Article 16 of the Constitution, are part of the
internal legal system as generally accepted rules of international law.
Constitutional appeal can be lodged with the Constitutional Court of
Montenegro only when “such protection is not within the competence
of the Federal Constitutional Court” (Art. 13, para. 1, line 4 of RM
Constitution). However, the Constitutional Court of Montenegro has
never clarified this provision, and the latter has not created, so far,
obstacles for those wishing to file constitutional appeals'®.

16 One possible interpretation would be that constitutional appeal can be lodged with
the Constitutional Court of Montenegro only for violations of human rights that are
not guaranteed by the Federal Constitution or by international treaties, but whic h
are guaranteed by the Constitution of Montenegro. There are few rights guaranteed
by the Constitution of Montenegro which are not mentioned in the Federal Cons -
titution, e.g. the right to a healthy environment (Art. 19), the right to participate in
regional and international non-governmental organisations (Art. 44, para. 1), the
right to approach international institutions for the protection of constitutional
human rights (Art. 44, para. 2), and the right of members of national and ethnic
groups to proportional representation in public services and state organs (Art. 73).
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A constitutional appeal can be lodged only by persons whose
rights have been violated, by a federal agency in charge of human and
minority rights (on its own initiative or on behalf of a victim), as well
as by non-governmental organisations for human rights protection on
behalf of a person whose rights have been violated (Art. 37 of the
Federal Constitutional Court Act, S list SRJ, No. 36/92). The state
agency in charge of human rights has never filed a constitutional
appeal. As far as non-governmental organisations are concerned, the
Court has had, so far, a restrictive approach in interpreting their right
to file constitutional appeals on behalf of individuals concerned. The
Court held that non-governmental organisations can file an appeal only
upon the request of a victim (decisions No. U 1/95 of 22 February
1995 and 2/95 of 11 October 1995, Odluke i resenja SUS, 1995, p.
245-246 and 261-262). Such interpretation renders the authority of
non-governmental organisations to file constitutional appeals meaning
less: they (their lawyers) can file a constitutional appeal anyway as
legal representatives of a person whose rights were violated (Art. 20,
para. 1 of the Federal Constitutional Court Act). It should also be noted
that a person filing a constitutional appeal could remain anonymous,
i.e. unknown to the public, a prospect which may discourage some of
the potential appellants.

The most controversial is the provision stating that a constitu
tional appeal can be filed only “when other legal remedies are not
available” (Art. 128 the FRY Constitution). Although some authors
have held the view that this provision should be understood to mean
that prior to the filing of a constitutional appeal all other legal remedies
should be exhausted, the Constitutional Court held that constitutional
appeal was available only if in a given case no other legal protection
existed in law, from the very outset:

.. a discontented party can challenge the final decision of
the Republic Bureau for Labour Exchange through the administra-
tive litigation before the Supreme Court of Serbia. (...) The Court
established that the person who filed the constitutional appeal had
at his disposal other means of legal protection before the competent
regular court which he had used. (...) For those reasons ... the Court
... decided to reject the constitutional appeal (italics added; No. Uz
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10/95 of 10 May 1995, Odluke i resenja SUS, 1995, p. 256. See
also decisions No. Uz 19/95 and 21/95, ibid., p. 259 and 265).

The Court has thus reduced the constitutional appeal to the level
of a theoretical legal remedy, since the Yugoslav legal system formally
provides remedies for the protection against almost all types of human
rights violations. One can only imagine that legal protection would not
be available in cases of human rights violations caused by a special
parliamentary act or an act of the President of the Republic!”’.

Similarly, the Constitution of Montenegro provides that the
constitutional appeal can be lodged with the Constitutional Court of
Montenegro only “when other court protection is not available” (Art.
13, para. 1, line 4 of RM Constitution). The Constitutional Court of
Montenegro interpreted this provision in the same manner as the
Federal Constitutional Court did: constitutional appeal can be filed
only when no other court protection existed at all, but not when other
legal remedies were exhausted (see e.g. the decision of the Constitut
onal Court of Montenegro No. U. 62/94 of 15 September 1994). The
Constitutional Court of Montenegro accepted constitutional appeals
that were filed against the decisions of municipal presidents (case
Indok-centar Tivat No. U. 81/93 and 17/94 of 22 March 1994), against
the reports of the Republic Electoral Commission, the reports of the
Representatives' Terms and Immunities Committee of the Assembly of

17 According to the previous Administrative Litigation Act of 1977 (the new Act was
adopted in 1996, SI. list SRJ, No. 46/1996-18) there was a special additional
administrative procedure for violations of constitutional freedoms and rights thro-
ugh individual legal acts or by official acts (Art. 66-67 of the former Act). It was
possible to get protection against a parliamentary decision or an act of the presid ent
that resulted in human rights violations. While this solution was available it was
almost impossible to imagine a situation to which a constitutional appeal would
apply. For example, a group of members of the Federal Parliament appealed the
decision of the Representatives' Terms and Immunities Committee by which their
representation in the parliament was terminated, claiming that such decision had
violated their active and passive electoral rights. The Court rejected the appeal and
instructed the appellants to initiate proceedings for human rights protection pursu -
ant to the Administrative Litigation Act, which was in force at the time (decision
No. 39/94 of 15 February 1995, Odluke i resenja Saveznog ustavnog suda, 1995,
p. 244-255)
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Montenegro, the conclusions and statements of the Assembly of Mon
tenegro (No. U. 5/96, 9/96 and 10/96 of 3—4 October 1996; No. U.
35/98 of 26 May 1998).

It should be emphasised that the Federal Constitutional Court
and the Constitutional Court of Montenegro have not taken into any
consideration whether a certain form of legal protection is effective or
not. The only important issue for the two courts has been that legal
protection is available per se, even if it is a mere formality. For
example, the Federal Constitutional Court rejected the constitutional
appeal in case of failure of administration to act, both in the first
instance and upon the subsequent complaint in the proceedings to
obtain an approval for sales of real estate. The Court held that remedies
were available, that is to say that an appeal to a higher authority had
been filed. The fact that the constitutional appeal was filed precisely
because that higher organ failed to act was disregarded (see decision
No. Uz 21/95, Odluke i reSenja SUS, 1995, p. 265).

The constitutional appeal provided by the FRY Constitution
appears only as a theoretical legal remedy, since in fact it can be used
in extremely rare and exceptional cases. The statistics of the Federal
Constitutional Court are further proof of the lack of effectiveness of
this remedy — all constitutional appeals that were considered as of the
end of 1996 (a total of 60) were rejected by the Court. The effective-
ness of this remedy in Montenegro has also been very poor. Nevert
heless, the Constitutional Court of Montenegro has shown more rea
diness to accept constitutional appeals and has on one occasion even
decided in favour of the appellant (case of Indok-centar Tivat).

3. Restrictions and Derogations

Article 4 ICCPR:

1. In time of public emergency which threatens the
life of the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant
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may take measures derogating from their obligations
under the present Covenant to the extent strictly re-
quired by the exigencies of the situation, provided that
such measures are not inconsistent with their other ob-
ligations under international law and do not involve
discrimination solely on the ground of race, colour, sex,
language, religion or social origin.

2. No derogation from Articles 6, 7, 8 (paragraphs
1 and 2), 11, 15, 16 and 18 may be made under this
provision.

3. Any State Party to the present Covenant availing
itself of the right of derogation shall immediately in-
form the other States Parties to the present Covenant,
through the intermediary of the Secretary-General of the
United Nations, of the provisions from which it has
derogated and of the reasons by which it was actuated.
A future communication shall be made, through the
same intermediary, on the date on which it terminates
such derogation.

3.1. Restrictions

3.1.1. General Restrictions

According to the Yugoslav constitutions, the general basis for

the restrictions of human and civil rights are the rights and freedoms
of other persons (Art. 9, para. 4 the FRY Constitution; Art. 11 RS
Constitution; Art. 16, para. 2 RM Constitution), and the prohibition to
abuse such rights (Art. 67, para. 3 the FRY Constitution; Art. 12, para.
3 RS Constitution, Art. 16, para. 3 RM Constitution). Constitutions do
not provide more details on this issue. Also, it has been impossible so
far to develop an adequate interpretation of these provisions in juris

prudence of courts.
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All constitutions in the FRY contain similar general provisions
dealing with the “exercise” of human rights (the FRY Constitution Art.
67, para. 2; RS Constitution Art. 12, para. 1 and para. 2; RM Consti
tution Art. 12, para. 1, line 1). According to Article 67, para. 2 of the
FRY Constitution:

The manner in which various rights and freedoms of a man
and the citizen are to be exercised may be prescribed by law when
so provided for by the Constitution or when necessary for their
implementation.

Therefore, the manner in which some freedoms and rights are
to be exercised can be prescribed by law in two cases: 1) when so
provided by the Constitution, and 2) when necessary for the imple-
mentation of those freedoms and rights. In the first situation the
Constitution itself determines that law shall prescribe the manner in
which certain rights will be exercised. This does not necessarily mean
that these rights will be restricted, although a possibility to limit the
scope of application of the right in question exists (see e.g. 1.4.7.
regarding “conscientious objection”). In spite of the fact that the
wording in the Constitution is “the manner of the exercise” and not
restrictions, it is safe to say that this provision implies inherent restric
tions (restrictions per definitionem) that correspond to the nature of the
right in question. Secondly, this provision implies the recognition of a
position that some of the rights are considered to be non-self-executing
and that the Constitution as such can point to that when it determines
that the manner in which those rights will be exercised shall be
prescribed by law.

The second situation provides opportunities to prescribe the
manner in which human rights will be exercised if that is necessary
for their implementation. This provision also speaks about human
rights that cannot be directly implemented and authorises the parlia-
ment to decide through law how they should be implemented. Howe-
ver, the difference between this and the first hypothesis is that the
Constitution does not determine which rights can be directly imple-
mented and which cannot, and leaves this to the discretion of the
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legislator. This may result in an abuse of authority and in restrictions
of rights through ordinary laws. So far, neither the parliament nor the
courts have offered an interpretation as to which rights are considered
to be self-executing and which are not. This provision may be in
collision with the provision of Article 67, para. 1 of the FRY Const+
tution, which emphasises that the rights and freedoms shall be exerct
sed “in conformity with the Constitution”.

3.1.2. Optional Restrictions

Constitutions provide for optional restrictions and define them.
In this connection, the Constitution of Serbia explicitly states that
human rights may also be restricted when “the Constitution determines
so” (Art. 11 RS Constitution). Although the constitutions of the FRY
and Montenegro do not contain explicit provisions concerning posst
bilities for constitutional human rights restrictions, both documents
prescribe certain human rights restrictions in articles dealing with
specific rights. For example, the FRY Constitution has a provision
stating that the freedom of peaceful assembly may be restricted by a
decision of the competent authorities “in order to obviate a threat to
public health and morals or for the protection of safety of human life
and property” (Art. 40, para. 2). Similarly, the freedom of movement
may be restricted by federal statute “if so needed for criminal proce-
edings, the prevention of contagious diseases or for the defence [of the
FRY]” (Art. 30, para. 2). In addition, it should be noted that in reality
new restrictions have been introduced through regulations, some of
which not even published in the official gazette (see e.g. 1.4.8.).

It should also be noted that as far as human rights restrictions
are concerned, the Yugoslav legal system does not accept the principle
of proportionality. Yugoslav jurisprudence does not recognise it either.
In considering human rights restrictions, lawyers in Yugoslavia are not
used to looking for a balance between the common (public) interest
that would justify human rights restrictions and the underlying interest
behind a specific human right in question.
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3.2. Derogation in “Time of Public Emergency”

3.2.1. General

The FRY and RS constitutions provide for the derogation of
certain guaranteed human rights during the state of war. Both consti
tutions use the rather clumsy term “restriction” for actual derogation
(suspension). That may create some confusion. The Constitution of
Montenegro does not prescribe that human rights guaranteed by that
act may be derogated in emergency situations.

There are evident discrepancies between the FRY and RS con
stitutions. Namely, the question is how some rights can be derogated
pursuant to the Serbian Constitution when the proclamation of a state
of war is, according to the Federal Constitution, the exclusive preroga
tive of the Federal Assembly or the Federal Government (Art. 77, para.
1, line 7, Art. 78 and Art. 99, para. 1, line 10). Furthermore, since the
Federal Constitution contains a complete list of human rights, deroga-
tion based on the RS Constitution would not make any sense in view
of the fact that those rights would anyway be guaranteed by the Federal
Constitution. However, it should be understood that the Constitution
of Serbia was drafted as a constitution of an independent state, which
creates serious problems for the enforcement of the Federal Constitu
tion. There is, therefore, always a possibility to invoke the RS Constt
tution as a justification for human rights derogation during the state of
war.

3.2.2. Derogation during the State of War

According to the FRY Constitution, it is within the jurisdiction
of the Federal Assembly to proclaim the state of war, a state of
imminent threat of war and state of emergency (Art. 78, para. 3). When
the Federal Assembly cannot be convened, the Federal Government is
authorised to approve the derogation after having sought the opinion
of the President of the Republic and the presidents of the Assembly
chambers (Art. 99, para. 1, lines 10 and 11). If the Federal Assembly
is not able to meet, the Federal Government is also authorised, apply
ing the above procedure, to adopt legislation concerning issues that are
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within the jurisdiction of the Federal Assembly. However, the Govern
ment may adopt acts derogating certain human rights only during a
state of war (but not at the time of imminent threat of war or state of
emergency).

Enactments adopted during a state of war may throughout
the duration of the state of war restrict various rights and freedoms
of man and citizen, except those listed in Articles 20, 22, 25, 26,
27, 28, 29, 35 and 43 of the present Constitution. The Federal
Government is obliged to seek the approval of the Federal Assem-
bly for those measures as soon as it is able to convene. (Art. 99,
para. 1, line 11 of the FRY Constitution).

This implies that the Federal Assembly, if able to meet — and
not the Government — is the body authorised to adopt legislation
derogating certain human rights during the state of war.

The Constitution of Serbia contains similar language. However,
the President of Serbia is entitled, when the People's Assembly cannot
be convened, to declare the state of war after having sought the opinion
of the Prime Minister (Art. 83, para. 1, line 6 of RS Constitution). The
President of Serbia can issue acts, independently or proposed by the
Government, which derogate certain human rights. The President
should submit those acts to the People's Assembly for approval once
it can be convened (id. line 7). In fact, it appears that on this issue the
RS Constitution contradicts the FRY Constitution, according to which
the declaration of the state of war, imminent threat of war and state of
emergency is exclusively within the federal jurisdiction. Provisions in
both the FRY and the RS constitutions requiring that legislation by
which certain human rights are being derogated should be submitted
to the federal and assemblies, respectively for approval as soon as they
can meet, is in line with the OSCE standards in this field (Documents
of the1 8Moscow Meeting of CSCE on Human Dimension, 1991, p.
28.2.)'°.

18 See also The Paris Minimum Standards of Human Rights Norms in a State of
Emergency, Section A, p. 2, 1984, ILA, Report of the First Conference Held at
Paris, London, 1985; 79 AJIL 1072 (1991).
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Derogation of certain human rights during the state of war, as
prescribed by the Federal and the Serbian constitutions, is in accor
dance with the obligation under Article 4 of the International Covenant
on Civil and Political Rights, which states that a derogation can be
declared “in time of public emergency which threatens the life of the
nation”. However, the said constitutional provisions are even more
liberal since they limit the authority to proclaim a derogation to the
state of war only, while Article 4 of the Covenant allows a derogation
to be declared in other emergency situations as well. It is clear from
the Constitution that the state of war must be officially declared, which
is also in accordance with the Covenant.

Neither constitution prescribes that derogation measures during
the time of war should be proportionate to the danger for the state, i.e.
“to the extent strictly required by the exigencies of the situation” (Art.
4 ICCPR, Documents of the Moscow Meeting of CSCE on Human
Dimension, 1991, p. 28.7.). The Yugoslav legal system does not accept
the principle of proportionality concerning human rights restrictions.
Therefore, the federal and republic authorities may use this omission
to fully suspend certain human rights during the state of war, whether
or not that would be justified and commensurate to the actual danger
to the state.

The Constitution of Serbia does not have any provision enumer
ating the rights that may not be derogated during the state of war. That
could lead to violations of Article 4, para. 1 and para. 2 of the
Covenant. Since full discretionary rights of the President of the Re
public in this respect have been recognised (Art. 83, line 7). All rights
can be abolished during the state of war.

On the other hand, the Federal Constitution states that some
rights may not be derogated during a state of war. However, the rights
in question (Art. 99 the FRY Constitution) are not exactly the same as
those listed in the Covenant. In accordance with the Covenant, the
Federal Constitution prescribes that derogation measures must not
invalidate the prohibition of discrimination based on race, sex, lan
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guage, religion or social origin. The FRY Constitution prohibits dis
crimination based on other elements as well, such as political and other
beliefs, education, property and other personal status (Art. 20). Fur
thermore, derogation of the prohibition of torture is not allowed (Art.
22, para. 1 and Art. 25), as well as the derogation of the principle of
legality in criminal law (Art. 27) and of the freedom of conscience
(Art. 35 and Art. 43).

However, the main defect of the FRY Constitution in this
respect is the fact that the prohibition of the derogation of the right to
life is not mentioned at all. (Art. 6 ICCRP, Art. 21 the FRY Constitw
tion). This right has been omitted from the list of non-derogable rights!
Also, the Constitution does not mention as non-derogable rights the
prohibition of slavery and servitude (Art. 8§ ICCPR), the prohibition of
detention on the ground of inability to fulfil a contractual obligation
(Art. 11 ICCPR) and the right to the recognition of legal personality
(Art. 16 ICCPR), since these rights are not explicitly guaranteed by
the Constitution. Nevertheless, the Federal Constitution acknowledges
some other rights as non-derogable, not listed in the Covenant, such
as the right to privacy, personal rights and the right to personal dignity
and security (Art. 22), the right to equal legal protection, including the
right of appeal (Art. 26), ne bis in idem (Art. 28), the right to fair trail
(Art. 29) and the freedom of expression (Art. 35).

3.2.3. State of Emergency

The FRY Constitution does not provide for the derogation of
rights during a state of emergency or a state of imminent threat of war.
The same applies for the Constitution of Serbia. Nevertheless, the
Serbian State of Emergency Act (SI. glasnik RS, No. 19/1991-636)
prescribes that the President of the Republic of Serbia, who can declare
a state of emergency on the basis of a government proposal, can issue
orders and other acts in order to eliminate such a situation. For that
purpose the President may: “establish a labour obligation; restrict the
freedom of movement and residence; restrict the right to strike, the
freedom of assembly and of other gatherings; restrict the freedom of
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political, trade union and other activities” (Art. 6, para. 1 of the State
of Emergency Act).

As already mentioned, the Constitution of Serbia explicitly aut
horises the President of the Republic to issue, during the state of war,
acts that restrict rights and freedoms (Art. 83, line 7 RS Constitution).
On the other hand, during a state of emergency the President can issue
acts “in order to take measures required by such circumstances state
of emergency, in accordance with the Constitution and law”. Restric-
tions of human rights are not mentioned. If an explicit constitutional
authorisation is necessary to restrict human rights at the time of the
ultimate threat to the nation — the state of war — it is then impossible
to interpret the lack of such authorisation at the time when the threat
is less imminent — during a state of emergency — as an authorisation
for decisions to restrict human rights. Therefore, the provision of
Article 6, paragraph 1 of the State of Emergency Act of the Republic
of Serbia is probably unconstitutional. The State of Emergency Act is
contrary to the Constitution of Serbia, which itself is, as far as that
part is concerned and as already mentioned, contrary to the FRY
Constitution, the latter confirming the exclusive jurisdiction of the
Federation to declare a state of emergency.

According to the Serbian State of Emergency Act, derogation
of rights is not subject to parliamentary ratification, which is not in
conformity with the OSCE standards (Documents of the Moscow Me-
eting of CSCE on Human Dimension, 1991, p. 28.2.).

While during the state of war certain human rights may be
restricted, the Constitution of Serbia prescribes that at the time of a
state of emergency measures may be taken which are “required by
such circumstances” (Art. 83, para. 8 of RS Constitution). In addition,
the State of Emergency Act introduces a sort of proportionality — the
objective of the measures adopted during a state of emergency is to
“ensure the elimination of the state of emergency as soon as possible,
with as little negative consequences as possible” (Art. 2, italics added).
The list of those rights that may be restricted is in conformity with
Article 4, paragraph 2 of the Covenant.
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4. INDIVIDUAL RIGHTS

4.1. Prohibition of Discrimination

Article 2, para. 1 ICCPR:

Each State Party to the present Covenant under-
takes to respect and to ensure to all individuals within
its territory and subject to its jurisdiction the rights
recognised in the present Covenant, without distinction
of any kind, such as race, colour, sex, language, relig-
ion, political or other opinion, national or social origin,
property, birth or other status.

Article 26 ICCPR:

All persons are equal before the law and are enti-
tled without any discrimination to the equal protection
of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and
effective protection against discrimination on any gro-
und such as race, colour, sex, language, religion, politi-
cal or other opinion, national or social origin, property,
birth or other status.

4.1.1. General

Besides the relevant provisions of the International Covenant on

Civil and Political Rights, the FR Yugoslavia is, in terms of the
prohibition of discrimination, also bound by the Convention on the
Elimination of All Forms of Racial Discrimination, the Convention on
the Elimination of All Forms of Discrimination against Women, the
ILO 1958 Discrimination (Employment and Occupation) Convention
(No. 111), and the UNESCO Convention against Discrimination in

Education.
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The three constitutions in Yugoslavia contain provisions on the
prohibition of discrimination: the FRY Constitution (Art. 20), the RS
Constitution (Art. 13), and the RM Constitution (Art. 15). The most
comprehensive are the provisions of the FRY Constitution:

Citizens shall be equal irrespective of their nationality, race,
sex, language, religion, political or other beliefs, education, social
origin, property, or other personal status.

Everyone shall be equal before the law.

Each person shall be duty bound to respect the rights and
freedoms of others and shall be held responsible for this. (Art. 20)

The above provisions differ substantially from the obligation of
the FRY on the basis of Article 26 ICCPR. On the one hand, the FRY
Constitution guarantees in the same manner as the first part of Article
26 ICCPR that everyone shall be equal “before the law” (devant la
loi), meaning that laws apply to all persons in the same manner'®.
However, the FRY Constitution, as well as the republic constitutions,
guarantee only to FRY nationals the right to “equal protection of the
law” (une egale protection de la loi), the right which is also based on
Art. 26 of the Covenant. The right to equal protection of the law has
two aspects: the prohibition of discrimination through laws and other
regulations and the obligation to provide equal and effective legal
protection against every form of discriminatior?®. A literal interpreta-
tion of Article 20 of the FRY Constitution leads to the conclusion that
foreigners, refugees and persons without nationality who find themsek
ves on the territory of Yugoslavia can be subjected to discrimination
through law. In this connection it is also worth noting the provision of
the FRY Constitution stipulating that “Aliens [in the FRY] shall enjoy
the freedoms and the rights and duties laid down in the Constitution,
federal law, and international treaties” (Art. 66, para. 1). Hence, fore-
igners in the FRY can only invoke the provisions of the Covenant and

19 See Manfred Nowak, UN Covenant on Civil and Political Rights — CCPR Com-
ment, Kehl am Rhein, 1993, p. 443.
20 Ibid., p. 467-468.
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other international treaties that are binding on the FRY in order to seek
protection against discrimination. Although international treaties are,
according to Article 16 of the Constitution, higher in the FRY legal
hierarchy than domestic laws, the Yugoslav courts have not taken into
account international treaties, especially not human rights treaties.
Therefore, the constitutional protection against discrimination remains
vague and precarious.

Unlike the Covenant (Art. 2, para. 1), the FRY Constitution
does not contain a provision that would specifically prohibit discrimi
nation with regard to the rights guaranteed by the Covenant. Article
13 of the Constitution of Serbia provides for such a protection, but
only to nationals, while the Covenant guarantees this right to all
persons (e.g. freedom of association and assembly, see 1.4.9. and
1.4.10).

The types of discrimination described in Article 20 of the FRY
Constitution are the same as those described in relevant international
instruments. The FRY Constitution also includes as a basis of discri
mination “other personal status”, therefore leaving possibilities for the
prohibition of other forms of discrimination that are not specifically
mentioned. ICCPR and ICESCR contain the same language.

The Constitution of Montenegro has an original feature concer
ning the definition of discrimination (Art. 15). Unlike other domestic
or international documents this provision does not list specific forms
of discrimination:

Citizens are free and equal, regardless of any specificity or
personal status.

Everyone is equal before the law.

The fact that the Constitution of Montenegro has not listed the
usual forms of discrimination and instead prohibited differentiation
based on any “specificity or personal status” could open space for a
broader interpretation of discrimination. That could provide a possibt
lity to cover new forms of discrimination if they emerge. The Consti
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tutional Court of Montenegro has not had, so far, an opportunity to
give an interpretation of this provision.

The Constitution of Serbia (Art. 13) contains the following
provision on the prohibition of discrimination:

All citizens are equal in rights and duties and have equal
protection before state organs and other authorities irrespective of
race, sex, birth, language, nationality, religion, political or other
beliefs, education, social origin, property and any personal status.

The Constitution of Serbia does not contain a provision to the
effect that all persons are equal before the law. This is certainly a
major omission. The Constitution of Serbia speaks about “citizens”
solely. Discrimination is prohibited only if originating from state or
gans or other authorities. Such an interpretation leads to the conclusion
that the state is not constitutionally bound to prohibit discrimination if
it is carried out by other social factors. Such a situation can have
significant effects, for example in the field of employment (see ILO
Convention No. 111)

Nevertheless, according to the Yugoslav penal legislation all
forms of discrimination against citizens represent criminal acts; discri
mination concerning the use of language and script is also punishable
(Art. 60 and Art. 61 PC of RS; Art. 43 PC of RM; Art. 154 PC of the
FRY). Article 60 of the Penal Code (PC) of Serbia reads as follows:

Any person who denies or restricts the rights of citizens laid
down in the Constitution, laws or other regulations or common
acts, or in ratified international treaties, on the basis of nationality,
race, religion, political or other beliefs, ethnic origin, sex, language,
education or social position, or provides benefits or privileges to
citizens based on these differences, shall be imprisoned for the
period of three months to five years.

The fact that discrimination is identified as a criminal offence
means that the obligation based on Article 2, para. 1(a) of the Con
vention on the Elimination of All Forms of Racial Discrimination,
according to which all States Parties should “prohibit racial discrim#
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nation carried out by persons groups or organisations “, has been
fulfilled. Also, the FRY PC, in accordance with Article 4 of the
Convention on the Elimination of All Forms of Racial Discrimination,
prohibits the incitement of racial hatred and intolerance (Art. 134 the
FRY PC; see 1.4.8.4).

4.1.2. Examples of Discrimination
in Yugoslav Legislation

4.1.2.1. Real estate transactions. — The Special Conditions
of the Sales of Property (SI. glasnik SRS, No. 42/1989) has been
strongly criticised ever since it was adopted for its discriminatory
provisions, which restrict the right to enjoy property. The main
objective of this Act was to maintain ethnic balance and prevent
members of minority ethnic groups in certain parts of the territory
of Serbia to sell property and leave the area to members of the
local majority. The discriminatory character of this Act is even
more obvious in view of the fact that it does not apply to Vojvo-
dina (Art. 1), a region which is also inhabited by an ethnically
mixed population. The real purpose of the Act was to prevent the
migration of Serbs from Kosovo, not the desire to maintain the
ethnic balance of all groups that live there. The Act also provided
for punishment for real estate transactions that are carried out
without official consent, but only for buyers. In reality buyers
have been predominantly ethnic Albanians. (For more details see
1.4.11.)

4.1.2.2. Some criminal offences against the dignity of per-
son and morals. — According to the existing criminal legislation,
rape is defined as an act involving a woman as a passive object,
if she is not married to a perpetrator (Art. 103 of the RS PC; Art.
86 of the RM PC). The act of rape committed by husbands is not
a criminal offence according to the existing criminal legislation.
The same applies to forced intercourse and intercourse with an
infirm person. Therefore, the marital status of women is a basis
for discrimination.
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Definitions of all these criminal acts (except rape, a victim of
which is always a woman) envisage that men can be victims only if
“unnatural fornication” is committed against them, implying sodomy.
There are provisions in criminal legislation penalising homosexual
rape (Art. 110, para. 1 of RS PC; Art. 91 of RM PC). However,
criminal legislation does not take into account the situation in which
a man is a victim and a woman the perpetrator of rape, forced inter-
course, intercourse with and infirm person, as well as intercourse based
on abuse of authority (prescribed only in the RS PC, Art. 107).

4.1.2.3. Refugees and citizenship.>' — The situation and status
of refugees in the Federal Republic of Yugoslavia are governed by
relevant international instruments, in particular the 1951 Convention
and the 1967 Protocol on the Status of Refugees. Republics also
adopted legislation in this field (The Refugee Act of Serbia, SI. glasnik
RS, No. 18/1992-593; the Decree on the Assistance to Displaced
Persons, SI. list RCG, No. 37/1992—637). These regulations have been
strongly criticised because they unjustifiably limit the scope of the
definition of refugees and their rights?2. According to the Refugee Act
of Serbia (Art. 1) refugees are:

Serbs and citizens of other nationalities “who were forced
to leave their places of residence in other republics and take refuge
in the territory of the Republic of Serbia due to pressures of
Croatian authorities or authorities of other republics, threats of
genocide, as well as because of persecution and discrimination on
the basis of their religion and nationality or political beliefs.

The fact that the text begins with words “Serbs and citizens of
other nationalities” gives ample proof of the discriminatory character
of the Act. Serbs are in a certain manner distinguished from other
refugees, although their legal and social status must be equal. In

21 See also IV.2.
22 See Report No. 20 of the Humanitarian Law Center, Pod lupom: krSenja ljudskih
prava izbeglica u Srbiji i Crnoj Gori, October 1995, p. 3.
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addition, the Act deals only with refugees from the territory of the
former SFRY who were persecuted by authorities of the former Yw
goslav republics. It is not clear how the Act could apply to refugees
from countries other then the former SFRY. It is especially important
to note in this connection that authorities in Serbia have always applied
the Refugee Act, while the Convention on the Status of Refugees has
never been directly implemented and seldom invoked.

The problem of the discrimination of refugees is evident also in
connection with the Citizenship Act (SI. list SRJ, No. 33/96; for more
details see 1.4.15). According to this Act, all citizens of the former
SFRY who had their residence on the territory of the FR Yugoslavia
on 27 April 1992 — including numerous refugees who had been
granted residence by that date — can acquire Yugoslav citizenship on
the basis of their request, provided that they had no other citizenship
(Art. 47). However, those who became refugees after that date can
acquire Yugoslav citizenship only by a decision of the Federal Minis-
try of the Interior, which at its own discretion evaluates whether the
“reasons quoted in the request are justified”, taking also into account
“the security and defence interests, and the international position of
Yugoslavia” (Art. 48). Hence, refugees who have come to Yugoslavia
after 27 April 1992 have been unjustifiably placed in an unfavourable
position.

4.2. The Right to Life

Article 6 ICCPR:

1. Every human being has the inherent right to life.
This right shall be protected by law. No one shall be
arbitrarily deprived of his life.

2. In countries which have not abolished the death
penalty, sentence of death may be imposed only for the
most serious crimes in accordance with the law in force
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at the time of the commission of the crime and not
contrary to the provisions of the present Covenant and
to the Convention on the Prevention and Punishment of
the Crime of Genocide. This penalty can only be carried
out pursuant to a final judgement rendered by a compe-
tent court.

3. When deprivation of life constitutes the crime of
genocide, it is understood that nothing in this Article
shall authorise any State Party to the present Covenant
to derogate in any way from any obligation assumed
under the provisions of the Convention on the Preven-
tion and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right
to seek pardon or commutation of the sentence. Am-
nesty, pardon or commutation of the sentence of death
may be granted in all cases.

5. Sentence of death shall not be imposed for
crimes committed by persons below eighteen years of
age and shall not be carried out on pregnant women.

6. Nothing in this Article shall be invoked to delay
or to prevent the abolition of capital punishment by any
State Party to the present Covenant.

4.2.1. General

The Yugoslav constitutions guarantee inviolability of human

life (Art. 21, para. 1 of the FRY Constitution; Art. 14, para. 1 of RS
Constitution; Art. 21. para. 1 of RM Constitution). The term “inviola
ble” is used to emphasise the fundamental nature of the right to life.
On the other hand, while the FRY Constitution does not provide for
capital punishment and prescribes that criminal offences prescribed by
federal statute may not carry the death penalty (Art. 21, para. 2 of the
FRY Constitution), the constitutions of Serbia and Montenegro allow
capital punishment: “Capital punishment can be prescribed on an
exceptional basis and it can be imposed only for the most serious forms
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of grave criminal offences” (Art. 14, para. 2 of RS Constitution; Art.
21, para. 2 of RM Constitution). This contradiction creates the paradox
that capital punishment may not be prescribed for some of the most
serious criminal offences, which fall under federal jurisdiction, such as
war crimes, genocide or international terrorism, while some types of
murder that are within the republic jurisdiction can carry the death
penalty.

In view that the Covenant requires that “sentence of death may
be imposed only for the most serious crimes” (Art. 6, para. 2), the
language of the Serbian and Montenegrin constitutions that capital
punishment may be prescribed only exceptionally, and can be imposed
for the “most serious forms of grave criminal offences” is in accor
dance with international standards.

The constitutions also contain guarantees of fair trial and the
principle of nulla poena sine lege (Art. 27 of the FRY Constitution;
Art. 23 of RS Constitution: Art. 25 and Art. 26 of RM Constitution;
for more details 1.4.5). This is in line with Article 6, paragraph 2 of
the Covenant, pursuant to which a death sentence may be imposed only
in accordance with the law in force at the time of the commission of
a crime, and can only be carried out pursuant to a final judgement
rendered by a competent court.

The state has special obligations towards persons who have been
deprived of liberty or whose freedom has been restricted. Failure to
provide medical assistance or food, as well as torture or failure to
prevent suicide of persons deprived of liberty, can represent a violation
of Article 6, paragraph 1 of the Covenant. In this connection, the
Yugoslav constitutions proclaim the inviolability of physical and psy-
chological integrity of the human being, the respect for human dignity,
as well as prohibition of any use of force against a person deprived of
liberty (Art. 25, para. 1 and 2 and Art. 22 of the FRY Constitution;
Art. 28 of RS Constitution; Art. 24 of RM Constitution; for more
details see 1.4.3).
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Regarding the right to life, states have the obligation to take
active measures to prevent malnutrition, improve health care and take
other social policy measures aimed at the decrease of death rate and
the increase of life expectancy (see the General Comment of the
Human Rights Committee, No. 6/16 of 27 July 1982). Hence, the
Yugoslav constitutions proclaim the right to health care: “children,
expectant mothers and the elderly shall be entitled to publicly financed
health care, if they are not covered by another insurance programme,
while other persons shall receive such care under conditions prescribed
by law” (Art. 60 of the FRY Constitution; Art. 30 of RS Constitution;
Art. 57 of RM Constitution).

It is worth noting that the FRY Constitution does not prohibit
the derogation of the right to life in case of war or emergency, which
is contrary to the relevant Covenant provisions. The Constitution of
Serbia also allows for derogation of human rights during a state of war
and fails to indicate that there are rights that may not be derogated (for
more details see 1.3.2).

4.2.2. Criminal Legislation

The federal and republic criminal legislation defines criminal
offences against the right to life. The competent public prosecutor has
the duty to prosecute perpetrators of such acts. The FRY Penal Code
deals with criminal acts against humanity and international law, such
as genocide (Art. 141), war crimes (Art. 142—144), unlawful killing
and injuring of an enemy (Art. 146), and incitement of an aggressive
war (Art. 152). This is in line with the obligations of the FRY based
on international treaties, such as the Convention on the Prevention and
Punishment of the Crime of Genocide and the 1949 Geneva Conven-
tions on the Protection of Victims of War and the 1977 Additional
Protocols on international and non-international armed conflicts.

The penal legislation concerning criminal offences against life
of the two republics is almost identical (Art. 47 of RS PC; Art. 30 of
RM PC). Minimal penalties range from 5 years imprisonment for
murder and 10 years for aggravated forms of murder.
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Article 51 of the Serbian Penal Code deals with the criminal act
of incitement of and assistance to commit suicide: “A person who
instigates or assists suicide, if suicide was committed, shall be punis-
hed by one to five years of imprisonment” (same in Art. 34, para. 1
of RM PC). Obviously, Yugoslav legislation does not recognise eut
hanasia, even as a mitigating circumstance for assistance to commit
suicide. It is interesting to note that the legislation of the Kingdom of
Yugoslavia, before World War II, had considered euthanasia as a
mitigating circumstance.

4.2.3. Abortion

Abortion is regulated by the legislation of the republics. The
relevant laws are: in Serbia, the Act on the Abortion Procedure in
Health Institutions of Serbia (SI. glasnik RS, No. 16/195-497), and in
Montenegro the Act on Requirements for and Procedure of Abortion
(SL list SRCG, No. 29/79-458). These laws provide that abortion may
be performed only at the request of the pregnant woman. The Serbian
Act requires the explicit written consent of the woman concerned.
Such a request is sufficient requirement for abortion to be performed
up to the tenth week of pregnancy.

Thereafter each abortion is considered as an “exceptional abor
tion” and may be performed only in the following cases:

1) in order to a save woman's life or to eliminate a serious
health problem (health reasons);

2) if there is a risk that a child could have serious bodily or
mental disabilities (eugenic reasons);

3) when conception resulted from a criminal offence, e.g. rape
(social reasons).

In the course of the first ten weeks of pregnancy an individual
physician makes a decision on abortion. After that and up to the
twentieth week, a commission of physicians must approve. Thereafter,
the ethical board of the medical institution has to decide on the issue.
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4.2.4. Capital Punishment

According to the Federal Criminal Procedure Act (CPA, SI. list
SFRJ, No. 26/1986-789), defendants in cases that carry capital pu-
nishment must have defence counsel. If a death sentence is pronoun-
ced, the convicted person is entitled to free counsel in the subsequent
appeal procedure under extraordinary legal remedies (Art. 70, para. 2
and para. 4)

CPA prescribes also that a person sentenced to death cannot
waive the right to appeal or withdraw an appeal (Art. 361, para. 4). If
a death sentence was pronounced, or it was confirmed, there is the
possibility to appeal to a court of third instance (the republic supreme
courts or the Federal Supreme Court; Art. 391, para. 1 CPA).

Regulations in both republics dealing with pardon procedure
prescribe that the request for pardon has to be submitted ex officio if
the convicted person failed to do so (Art. 4, para. 3 of the Pardons Act
of Serbia, SI. glasnik RS, No. 49/1995 and 50/1995; Art. 5, para. 3 of
the Pardons Act of Montenegro, SI. list RCG, No. 16/1995). Therefore,
the obligation pursuant to Article 6, paragraph 4 of the Covenant has
been implemented.

The penal codes of Serbia and Montenegro prescribe, in accor
dance with Article 6, paragraph 5 of the Covenant, what categories of
persons may not be subjected to capital punishment. Article 3a of the
Act on Amendments of the Penal Code of Montenegro (SI. list RCG,
No. 27/1994-391) reads as follows:

Capital punishment may not be prescribed as a sole princi-
pal punishment for a specific criminal offence.

Capital punishment may not be pronounced to a person who
at the time of the commission of the crime was under 18 years of
age, or to a pregnant woman.

The Act on Enforcement of Penal Sanctions of Montenegro (S7.
list RCG, No. 25/1994-360) elaborates on the issue:

A person who is seriously physically or mentally ill, during
the illness, as well as a pregnant woman during pregnancy and until
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her child has reached the age of three may not be subjected to the
sentence of death..

This provision recognises the interpretation of the Covenant,
according to which a pregnant woman should not be executed even
after childbirth, since that would be contrary to fundamental principles
of humanity. The PC of Serbia contains a similar provision, but with
an important omission — the Act fails to state that minors may not be
sentenced to death (Art. 7, para. 1 PC RS).

4.2.5. Use of Force by State Authorities

The legislation concerning the enforcement of penal sanctions
of Serbia (SI. glasnik RS, No. 16/1997-298) and Montenegro (SI. list
RCG, No. 25/1994-360) spells out the conditions for the use of force
against convicts. The Serbian Act states that force may be used against
a prisoner only if necessary to prevent: “1) escape; 2) physical assault
on another person; 3) self-inflicted injuries; 4) material damage; 5)
active and passive resistance during the enforcement of a lawful order
of an official” (Art. 136). The relevant Act of Montenegro contains
the same provision (Art. 61).

The Act on Execution of Penal Sanctions of Serbia describes in
considerable detail cases in which the use of firearms is allowed (Art.
138). These provisions are mostly based on the relevant parts of the
Internal Affairs Act of Serbia. However, other regulations dealing with
the use of force should also be taken into account, such as the Rules
on the Manner of and Conditions for the Use of Force in Detention
Facilities (SI. glasnik RS, No.30/178-1739). The Rules allow the use
of deadly firearms during the escape of convicts from a security type
detention facility, regardless of the sentence of the detainee in question
(Art. 4, para. 1, line 1). Hence, security guards are authorised to use
lethal force, both if the prisoner is a multiple killer or a petty thief.
There are, however, provisions in the Rules that introduce a measure
of control over the use of force: the means of force that in given
circumstances have the least negative effects for the person concerned
have to be used; the fugitive must be warned before firearms are used
(first orally, then by a shot in the air); the use of firearms is prohibited
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if the fugitive is hiding within a group of persons and their lives may
be at risk.

The internal affairs acts of Serbia (SI. glasnik RS, No. 44/1991—
1721) and Montenegro (SI. list RCG, No. 24/94-414) define the po-
wers of the members of the police to use force. Further elaboration in
considerable detail is found in other regulations. The Serbian Act states
that firearms may be used only if other means of force cannot ensure
the protection of objects in question (Art. 23, para. 1, lines 1-6).
Firearms may be used, inter alia, “to repulse an attack on an object”
(line 6). It appears that the use of firearms on this basis resulting in
fatalities would probably not meet the requirement of “strict proportt
onality” laid down in ICCPR. First, in such a case the loss of life
would not correspond to any of the exceptions envisaged by this
Covenant. Secondly, the requirement of strict proportionality would
not be met (Stewart vs. United Kingdom, No. 10044/82, 39 DR 162,
1982, p. 171). Similar provisions exist in the Internal Affairs Act of
Montenegro (Art. 17 and Art. 18), with the additional safeguard that
a member of the police is required to issue a warning before using
firearms (Art. 19, para. 2).

4.3. Prohibition of Torture, Inhuman or
Degrading Treatment or Punishment

Article 7 ICCPR:

No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. In par-
ticular, no one shall be subjected without his free con-
sent to medical or scientific experimentation.

4.3.1. General

Besides the obligation concerning the prohibition of torture
based on Article 7 of the Covenant, Yugoslavia is bound by the
Convention on the Prohibition of Torture and other Cruel, Inhuman or
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Degrading Treatment or Punishment (hereinafter the Convention aga
inst Torture), ratified by the SFRY?3. At the time of ratification, the
SFRY recognised the jurisdiction of the Committee Against Torture
regarding the receipt of interstate (Art. 21, para. 1 of the Convention
against Torture) or individual petitions (Art. 22, para. 1).

The Yugoslav constitutions also prohibit torture. The analysis
of the FRY Constitution in this regard (Art. 22 and Art. 25) fully
applies to the constitutions of Serbia (Art. 26) and Montenegro (Art.
24). According to the FRY Constitution:

The inviolability of physical and psychological integrity of
the individual, his privacy and personal rights shall be guaranteed.

The personal dignity and security of individuals shall be
guaranteed (Art. 22).

Respect for the human personality and dignity in criminal
and all other proceedings in the event of detention or restriction of
freedom, as well as during the serving of a prison sentence, shall
be guaranteed.

Use of force against a suspect who has been detained or
whose freedom has been restricted, as well as any forcible extrac-

tion of confessions or statements, shall be prohibited and punish-
able.

No one may be subjected to torture or degrading treatment
or punishment.

Medical and other scientific experimentation may not be
carried out on an individual without his consent (Art. 25).

One may question the need to have two separate provisions
dealing with the protection of human personality. A possible explana
tion is that Article 22 establishes the general prohibition of torture and
similar treatment, i.e. the obligation to respect the inviolability of

23 In 1998, with a delay of six years, Yugoslavia submitted its Initial Report on the
Implementation of the Convention to the Committee against Torture. See UN Doc.
CAT/C/16/Add. 2.
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physical and psychological integrity. Hence, this article covers not only
acts of state authorities but of private individuals as well. Consequen
tly, Article 25 should only elaborate a general obligation prescribed by
Article 22, and do so in relation to the state and its officials, prohibiting
torture and similar treatment “in criminal and all other proceedings”.
In such a manner, the responsibility of state organs has been empha
sised, in particular of the police, which plays a significant role in
criminal proceedings.

It should be noted that paragraphs 3 and 4 of Article 25 use the
language of Article 7 of the Covenant, but not in its entirety, since the
prohibition of cruel and inhuman treatment and punishment has been
left out.

Similar omissions exist in the last paragraph of Article 25 of
the FRY Constitution, which prohibits medical and other scientific
experimentation without the consent of the individual concerned. Ho-
wever, the provision does not state that consent should be “free”. Most
commentators believe that this term is essential in the wording of
Article 7 of the Covenant dealing with the prohibition of experimen
tation.

The Federal Constitution also guarantees the right to compen-
sation for damages sustained as a result of the “unlawful or improper
actions” of an official or a state agency, which should also include
compensation in cases of torture and similar treatment (Art. 123).
Compensation can be claimed in civil proceedings, but also in criminal
proceedings against perpetrators of criminal acts of torture and similar
treatment (Art. 103 CPA FRY).

According to the Federal Constitution, the prohibition of torture
may not be derogated even during a state of war. However, the
Constitution of Serbia allows unrestricted derogation during a state of
war (see 1.3).

4.3.2. Criminal Legislation

The Convention against Torture provides that all acts of torture
and other similar treatment should be prohibited by law, as well as that
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punishment of such acts should take into account their “serious nature”
(Art. 4). Yugoslav legislation has responded to this obligation to a
large extent.

Several provisions dealing with abuse of authority prohibit tor
ture. It should be noted that the federal Penal Code covers such
criminal acts only if committed by federal agencies' officials. (Chapter
XIX FRY PC). The most important criminal offence in this group is
abuse in the exercise of official duties (Art. 191 of FRY PC):

An official who in the exercise of official duties abuses
another person, inflicting serious physical or mental suffering, har-
asses, insults or generally treats that person in a manner which
adversely affects that person's human dignity, shall be punished by
imprisonment of three months to three years.

Although the term “torture” is not explicitly used, the commis-
sion of this criminal offence includes, inter alia, infliction of serious
physical and mental suffering, which corresponds to the description of
torture. In addition, this definition is comprehensive and applies to the
enforcement of criminal sentences. An important element of the deft
nition is that “intent” has been left out, unlike in the definition of
torture contained in the Convention against Torture (Art. 1). Ha
rassment is also included, even if it does not result in serious physical
and mental harm. Abuse, insults and violation of human dignity are
included as well: acts that could be identified as inhuman or degrading
treatment depending on actual circumstances.

The federal Penal Code also prohibits extortion of testimony
(Art. 190 of FRY PC). Imprisonment for the period of three months
to five years is prescribed for an official who in the exercise of duties
“uses force, threats, or other prohibited means in order to extort
testimony or other statement from a defendant, witness, court expert
or other person”. Imprisonment of at least a year is prescribed if the
extortion of testimony or a statement has been carried out by the use
of “serious violence”, or if such testimony had particularly grave
consequences for the defendant in criminal proceedings.
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The Committee against Torture criticised the FRY for the fact
that Yugoslav penal codes do not contain the provision incriminating
torture per se, in accordance with Article 1 of the Convention against
Torture. The Committee recommended that the FRY should abide by

the definition of the torture in the Convention2*

Although the FRY PC does not speak about the acquisition of
testimony through experiments or other medical interventions, Article
190 prohibits obtaining testimony by “other prohibited means”. It can
be held that experiments and medical interventions, as clearly prohi
bited means, are covered by this provision.

The Convention against Torture goes beyond the prohibition of
torture by an official or a person acting in that capacity. The Conven
tion also applies to situations in which serious pain and suffering has
been inflicted at the instigation and with the agreement and consent of
an official. The FRY PC prohibits the incitement to abuse in the
exercise of duty, extortion of testimony or the violation of equality of
citizens. However, the question is whether there is a basis for the
responsibility of an official who agrees with or condones torture. In
such a situation the following provisions of the FRY PC could be
applied, depending on circumstances: Article 174 (abuse of official
function); Article 182 (failure to act in good faith while on duty);
Article 199 (failure to report the commission of a criminal act — if a
five-year or longer prison sentence could be pronounced in the given
case).

It is safe to assume that acts described above mostly reflect
elements of the definition of torture found in Article 1 of the Conven
tion against Torture. Nevertheless, some omissions should be mentio-
ned. It appears that the punishment for the act of abuse in the exercise
of official duties (Art. 191 of FRY PC) — three months to three years
of imprisonment — is not adequate, i.e. severe enough, in view of the
seriousness of the crime of torture. On the other hand, an attempt to

24 See UN Doc. CAT/C/YUGO of 16 November 1998, p. 10 and 17.
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commit this offence is not punishable, since the prescribed minimal
punishment is below the legal limit necessary to punish an attempt.

The penal codes of Serbia and Montenegro deal with the offence
of torture in a similar way. Extraction of testimony is prohibited by
both codes (Art. 65 RS PC: Art. 47 RM PC), as well as the abuse in
the exercise of official duties (Art. 66 RS PC; Art. 48 RM PC). The
analysis of the FRY PC fully applies to the republic criminal legisla
tion. Some differences exist, however, regarding abuse in the exercise
of official duties:

An official who in the exercise of official duties abuses
another person, insults or generally treats that person in a manner
which insults that person's human dignity, shall be punished by
imprisonment of three months to three years (Art. 66 RS PC;
similar provision in Art. 48 RM PC).

This formulation is incomplete, since the prohibition of the
infliction of “serious physical and mental suffering” and of “harass-
ment”, contained both in Article 191 of the FRY PC and the Conven-
tion against Torture (Art. 1), has been omitted. The republic legislation
prohibits the use of force (Art. 62, para. 1 RS PC), but that cannot
make up for the failure to prohibit the infliction of suffering. First, the
use of force does not always necessarily result in pain and, secondly,
the prosecution for the use of force is initiated by private complaint,
except if there existed a threat to life or of serious bodily harm.

4.3.3. Criminal Proceedings and the
Enforcement of Sanctions

The FRY Criminal Procedures Act provides that the investigat
ing judge or the police may order pre-trial detention (Art. 196 of CPA).
It is limited to 72 hours. In reality, the most serious cases of violations
of the prohibition of torture and similar treatment occur during the 72
hours of police detention. Procedural guarantees during the police
detention are weak. For example, during the first 24 hours of detention
the police are not obliged to afford legal counsel. These provisions of
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Yugoslav legislation were also criticised by the Committee against
Torture; the Committee was on the view that the length of detention
should be limited to 48 hours, and that the detainee should be allowed
unlimited access to legal counsel immediately upon the arrest2>

The CPA states that ... personality and dignity” of a detainee
should not be “... violated ...” (Art. 201). Also, extortion of testimony
or other statements from a “defendant or another person during the
proceedings” is prohibited. Furthermore, a medical physician may visit
a detainee, upon request, under the supervision of an investigating
judge (Art. 203. para. 1). As far as interrogation is concerned, it should
be carried out in a manner that shall ensure “full respect for the
personality of the defendant” (Art. 218, para. 7). In addition, “force,
threats and similar means should not be used against a defendant ... in
order to obtain a statement or a confession”. All medical interventions
and means that may influence the will of persons testifying are strictly
prohibited (Art. 259, para. 3).

Nevertheless, it is interesting to note that the CPA when speak-
ing about the rights of detainees mostly uses the term “defendants”,
implying persons who have been detained on the basis of an order of
an investigating judge pursuant to Article 192. On the other hand,
every person in police detention is not necessarily a defendant. In view
of the lack of procedural guarantees for the protection of persons who
have been placed in police detention, it appears that analogy with
detention based on an order of an investigating judge would not
suffice. The rights of all defendants in pre-trial detention are not
formulated in a manner that would explicitly cover persons in police
detention as well.

The status of persons serving sentences is defined and described
in detail in the Enforcement of Criminal Sanctions Act of Serbia (SV.
glasnik RS, No. 16/1997-298). This Act deals with the status and the
rights of prisoners, the most important of which is the right to humane

25 Ibid; p. 12 and 17
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treatment. According to Article 56 of the Act, all persons concerned
should respect the dignity of a prisoner. Provisions of the said Article
prohibit violation of the bodily or mental health of a convict. Articles
57 to 103 deal with the treatment of a convict. These provisions ensure,
at least formally, humane treatment and do not leave much room for
violations of the prohibition of torture and inhuman and degrading
punishment and treatment.

Article 5 of the Act does not provide for absolute prohibition
of torture and similar treatment, but it generally states that the rights
of a prisoner are restricted “only to the extent necessary for the
enforcement of a sentence, and in accordance with law”.

4.3.4. Use of Force by the Police

Pursuant to the Internal Affairs Act of Serbia (SI. glasnik RS,
No. 44/1991) the police may use force only in a manner that would
cause “minimal adverse effects” (Art. 3). The Rules on the Conditions
for and the Manner of the Use of Force (SI. glasnik RS, No. 40/1991—
1503) provide more details on the issue. According to Article 2 of the
Rules an official may:

.. use force in such a manner that shall ensure that the
official task is accomplished with minimal adverse effects for a
person against whom force has been used and only as long as
reasons ... for the use of force exist.

While using force, an official must respect the life and human
dignity of the person affected (Art. 3). The means of force described
by the Rules are: physical force, baton, handcuffs, special vehicles,
specially trained dogs, cavalry, chemical agents and firearms. Within
24 hours the immediate superior officer is in charge of control of the
means applied, (Art. 32, para. 1). An officer authorised by the Ministry
of the Interior is entitled to evaluate whether the means of force
applied were justified and used properly. In the case of unjustified and
improper use of force, this official should advise the minister to take
appropriate steps (Art. 31, para. 4).
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4.4. The Right to Freedom and Security of
Person and Treatment of Persons in Custody

4.4.1. Right to Liberty and Security of Person

Article 9 ICCPR:

1. Everyone has the right to liberty and security of
person. No one shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except
on such grounds and in accordance with such procedure
as are established by law.

2. Anyone who is arrested shall be informed, at the
time of arrest, of the reasons for his arrest and shall be
promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge
shall be brought promptly before a judge or other offi-
cer authorised by law to exercise judicial power and
shall be entitled to trial within a reasonable time or to
release. It shall not be the general rule that persons
awaiting trial shall be detained in custody, but release
may be subject to guarantees to appear for trial, at any
other stage of the judicial proceedings, and, should oc-
casion arise, for enforcement of the judgement.

4. Anyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings before
a court, in order that court may decide without delay on
the lawfulness of his detention and order his release if
the detention is not lawful.

5. Anyone who has been victim of unlawful arrest
or detention shall have an enforceable right to compen-
sation.
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4.4.1.1. Prohibition of arbitrary arrest and detention. —
The basic purpose of Article 9 ICCPR is to ensure procedural
guarantees against arbitrary and unlawful arrest. It compels signa-
tory states to precisely define the cases where arrest is allowed,
and to assure the judiciary control of the legality of arrests. This
Article, according to the interpretation by the Human Rights Com-
mittee, guarantees the right to personal security which imposes on
the states the obligation to undertake “reasonable and appropriate”
measures to protect the personal integrity of every individual
against the violations which could be inflicted to him or her (see
Delgado Paéz vs. Colombia, No. 195/1985, para. 5.5).

The Yugoslav constitutions guarantee the right to personal 1+
berty (Art. 23 of the Constitution of the FRY, Art. 22 of the Const
tution of Montenegro, Art. 15 of the Constitution of Serbia). Thus
according to the Constitution of the FRY “everyone has the right to
personal freedom” (Art. 23). Furthermore, the constitutions of the FRY
(Art. 22, para. 1) and of Montenegro (Art. 20, para. 2), guarantee the
right to “security of persons”. Such provision does not exist in the
Constitution of Serbia.

The demand that arrest be lawful and the prohibition of arbit-
rariness in Article 9, para. 1 ICCPR do not only concern the detention
in criminal proceedings, but also all cases of deprivation of liberty, e.g.
because of mental disease, vagrancy, alcohol and drug addiction, etc.
The Yugoslav constitutions use the terms “deprivation of liberty” and
“confinement”’, where the term “confinement” concerns criminal cases
only?%, while “deprivation of liberty” includes all cases of detention,
and not only the criminal cases. Nevertheless, the constitutional pro-
visions do not make a difference between these two categories: Article
23 of the Constitution of the FRY, about arrest, prescribes the right of
persons deprived of liberty “to hire a counsel of their choice” (para.

26 Thus according to Art. 24 of the FRY Constitution, art. 16 of the Constitution of
Serbia and art. 23 of the Constitution of Montenegro, “persons under founded
suspicion of having committed criminal acts may be ... arrested and kept in
detention”.
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5), and that such persons must be “informed that they are not obliged
to make any statement” (para. 4); this could lead to the conclusion that
the provisions about the deprivation of liberty concern only criminal
cases. Article 22 of the Constitution of Montenegro has the same
shortcomings, while the Constitution of Serbia does not mention such
guarantees at all.

The Constitution of the FRY stipulates that the arrest of a person
is allowed “only in cases, and according to the procedure defined by
federal law” (Art. 23, para. 2). This means that the republic laws on
internal affairs, and other republic laws containing provisions on arre-
sts (e.g. the petty offences acts) could only reproduce the provisions
of the federal acts, and could by no means envisage other grounds or
other procedure for arrest.

Regarding the reasons for detention, there is a contradiction
between the Constitution of Serbia and the Federal Constitution. The
latter provides in its Article 24 that a person may be arrested only if
there exists “a well founded suspicion that this person has committed
a criminal offence ...” or “that is necessary for the criminal proce-
edings”. Contrary to that, Article 16 of the Constitution of Serbia
allows arrest also when it is “necessary for the ... security of persons”.

The Criminal Procedure Act (CPA) provides that arrest may be
ordered, inter alia if there is ground to believe that the accused person
may repeat the criminal offence, or complete the committed offence,
or that he or she might commit the criminal offence, which he or she
threatened to commit” (Art. 191, para. 2, line 3). In principle this is
compatible with international standards, but not in accordance with the
federal constitution, which allows detention only if necessary for the
criminal procedure, but not for the protection of public security.

There is also an important discrepancy regarding the authority
which may order detention. Namely, the FRY Constitution says that
detention may be ordered only by the decision of the competent court
of justice (Art. 24, para. 1), and not “by decisions of other competent
organs ...”, as it was under the previous Constitution of 1974. Thus the
provisions of the CPA envisaging the order of detention by the police
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(Art. 196) or by a judge who is not competent in the case (Art. 194)
are incompatible with the Constitution of the FRY; however, because
of the perpetuation of the deadline for the harmonisation of the CPA
with the Constitution, they are still in force, while at the same time it
is not possible to challenge their constitutionality. This incongruence
represents one of the most important problems in the protection of
human rights in criminal proceedings.

4.4.1.2. The right to be informed of the reasons for arrest
and of charges. — Para. 2 of Article 9 ICCPR guarantees the right
of everyone who is arrested to be informed about the reasons for
his or her arrest “at the time of arrest”, and the right to be
informed of any charge against him or her, without delay, i.e.
“promptly”. The Constitution of the FRY and the Constitution of
Montenegro contain provisions on the right of arrested persons,
“to be informed immediately, in their own language, or in the
language they understand, of the reasons for the arrest” (Art. 23,
para. 3 of the Constitution of the FRY; Art. 22, para. 2 of the
Constitution of Montenegro). These provisions are in accordance
with the somewhat more precise guarantee of the ECHR, for they
provide that an arrested person must be informed of the reasons
for the arrest and about the charge in the “language he or she
understands” (Art. 5, para. 2 of the ECHR). However, the Cons-
titution of Serbia does not give those guarantees to arrested per
sons. In a similar view, the federal and Serbian constitutions
contain provisions on the right of the arrested person to get the
“reasoned decision at the moment of the arrest, or not later than
24 hours after arrest” (Art. 24, para. 2 of the FRY Constitution,
Art. 23, para. 2 of the Constitution of Montenegro), while the
Serbian Constitution does not contain such a provision.

The provision of the CPA should be harmonised, in this part,
with the FRY Constitution. Namely, the former does not prescribe the
obligation of the police to submit, at the moment of arrest (i.e. imme-
diately), the information about the reasons for the arrest. Thus e.g., the
police are obliged to bring without delay the person to the competent
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investigation judge ...” (Art. 195, para. 1), but it can occur that due to
“unavoidable hindrances it is not possible to take the arrested person
to the investigation judge within 24 hours ...” (para. 2); in that case
the time within which the arrested person has to be informed of the
reasons for arrest is extended. Contrary to that, both republic acts on
internal affairs prescribe that in the cases of arrests envisaged by that
Act?’, “an authorised person from the ministry must ... inform imme-
diately the arrested person about the reasons for arrest ...” (Art. 15,
para. 4 of the Internal Affairs Act of Montenegro, Art. 11, para. 4 of
the Internal Affairs Act of the Republic of Serbia).

Regarding the obligation to inform, as soon as possible, the
arrested person of the charges, it seems that the provisions of the CPA
are in accordance with international standards, for the defendant must
“be informed already during the first interrogation of the offence for
which he or she is charged, and of the reasons for the charges” (Art.
4, para. 1), i.e. the investigative judge must state, before interrogation,
“why the person is arrested, and what are the grounds for the suspicion
against that person” (Art. 218, para. 2).

4.4.1.3. Prompt appearance before a judge and right to
trial or release within reasonable time. — This set of rights
concerns only criminal cases: it guarantees prompt appearance
before “a judge or other officer authorised by law”, and, subsequ-
ently, trial within a reasonable time, or release. It is difficult to
define the term “promptly”, but it seems that the delay should not
exceed, even in exceptional cases (e.g. terrorism), four days, and
in normal conditions should be much shorter (the European Court
of Human Rights in Brogan vs. the United Kingdom, A 145, p.

27 Art. 11 of the Internal Affairs Act of the Republic of Serbia prescribes the
“detention of persons” if “the establishment of order and peace and the prevention
of the endangering of the security or of the defence of the country cannot be
achieved in other ways” (para. 1), and when the “identity (of a person) may not be
established by showing ones identity card, or in other ways” (para. 2). The Internal
Affairs Act of the Republic of Montenegro does not use the term “detention
(keeping)”, but “depriving of liberty”, and prescribes as the reason, besides the need
to establish public order and peace, the “safety of traffic” (art. 15, para. 1).
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33). The expression “other officer authorised by law to exercise
judicial power” means that such an organ must be independent
and impartial; independent, first and foremost of the executive and
of the public prosecutor, who is authorised to detain or free an
arrested person (the European Court in Schiesser vs. Switzerland,
A 34, 1991, p. 31).

By Yugoslav law detention can be ordered, as a rule, either by
the investigative judge or by a chamber of the court, either ex officio
or at the request of the public prosecutor. The decision taken by the
investigative judge can be considered as a decision taken by a judge
or “other officer, authorised by law to exercise judicial power (see,
mutatis mutandis, the European Court of Human Rights in Bezicheri
vs. Italy, A 164, 1989, p. 200). According to the CPA, detention may
in certain cases be also ordered, by the police (Art. 196), which is not
in accordance with international standards. As already mentioned, this
provision is also not in conformity with the FRY Constitution.

Concerning deadlines, the provisions of the CPA are compatible
with international standards, since they provide that a person caught
in flagranti can be arrested by anybody, but must be “immediately
handed to the investigative judge” (Art. 191, para. 4), i.e. that a person
arrested by the police due to any reason prescribed by the CPA must
be “handed without delay to the competent investigative judge ...” (Art.
195, para. 1).

A person against whom custody is ordered has the right to be
tried within a reasonable time, or to be released. In the Yugoslav law,
the duration of custody is limited only during the period before the
trial, and not during the trial, when only a periodical control of the
justification of further detention is required.

In accordance with international standards, and following the
constitutional provisions which require the duration of the detention to
be reduced to the “shortest period” (Art. 24, para. 3 of the FRY
Constitution, and Art. 23, para. 3 of the Constitution of Montenegro;
“shortest necessary period”, Art. 16, para. 2 of the Constitution of
Serbia), the CPA not only repeats those guarantees, but compels “all
organs who take part in the criminal procedure and all organs who
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provide legal assistance to them to act with special urgency if the
defendant is detained” (Art. 190, para. 2). Moreover, the detention
order shall be revoked “as soon as the reasons due to which detention
was ordered cease to exist” (para. 3). According to the letter of the
law, the end of detention does not depend on the request of the parties;
however, such a request is not ruled out. The Supreme Court of Serbia
took the contrary view that “during the investigation, the defendant
and his or her counsel are not entitled to propose the revocation of the
detention order, therefore no decision should be taken in response to
the proposals of the counsel of the defendant requesting the cancella-
tion of detention” (Penal Code, 403/81).

All three constitutions prescribe that detention may not last
more than three months by an order of the court of original jurisdic-
tion, and that it can be prolonged to another period of three months
by a decision of a higher court. The duration of the detention is
counted from the day of arrest, and “if until the expiration of these
terms (3 + 3 months), there is no charge, the defendant shall be
released” (Art. 24, para. 4 of the FRY Constitution; Art. 16, para. 3
of the Constitution of Serbia, Art. 23, para. 4 of the Constitution of
Montenegro). The CPA defines in more detail, but basically in the
same way, the duration of detention in regular proceedings (Art. 197),
while the duration of the detention until the submission of the indict
ment in summary proceedings is limited to eight days without posst
bility of prolongation (Art. 433, para. 2), and in the proceedings against
minors to three months (Art. 474, para. 2).

The duration of the detention after the charge is filed is not
limited in time, and it may last as long as the proceedings; however,
the court chamber “is bound to check, two months after the coming in
force of the last decision on custody ... whether the reasons for
detention still exist and to decide on the prolongation of the detention
or on its cancellation” (Art. 199, para. 2 of the CPA). In summary
proceedings, the chamber “must check each month whether there still
exist reasons for detention” (Art. 433, para. 3 of the CPA).

4.4.1.4. The right to complain to the court against arrest or
detention. — The right to complain to the court against detention
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concerns all cases in which other organs, and not the court, took
the decision on detention (see the European Court on Human
Rights in De Wilde, Ooms and Versyp vs. Belgium, A 12, 1971,
p- 76). According to the FRY Constitution, only courts can order
custody of a person reasonably suspected of having committed a
criminal offence (Art. 24). However, in other cases the FRY
Constitution does not provide for the right to have a court re-exa
mination of the lawfulness of detention. True, the Constitution
guarantees to everyone “the right to ... legal means against deci-
sions which deal with his or her rights or lawful interests” (Art.
26, para. 2); however, the right to the lawfulness of detention
guaranteed by Art. 9, para. 4 ICCPR cannot be identified with the
right to complain in the case of violation of a right. Constitutions
of Serbia and Montenegro contain identical provisions to that
effect (Art. 15, 12, para. 2 and Art. 22, para. 2 of the Constitution
of Serbia; Art. 22 and 17, para. 2 of the Constitution of Monte-
negro). Accordingly, the republic laws on internal affairs (SI.
glasnik RS, No. 44/1991-1721; SL list RCG, No. 24/1994-327)
prescribe e.g. that a detained person can complain to the minister
of the interior (Art. 16 of the Montenegrin, and Art. 12 of the
Serbian Act); there is no reference to the right to complain to a
court, which is not in conformity with international standards.

4.4.1.5. The right to compensation for unlawful arrest or
detention. — The FRY Constitution prescribes that “ a person ...
detained without a legal basis, is entitled to rehabilitation, to
compensation of damages by the state, and has other rights defi-
ned by federal law” (Art. 27, para. 4). Identical provisions exist
in the constitutions of Montenegro (Art. 25, para. 4) and of Serbia
(Art. 23, para. 4). Furthermore, both the Constitution of the FRY
and the Constitution of Serbia contain a general provision on the
right to compensation in all cases in which damage is done to
individuals “ by illegal or irregular work ... of an official or of a
state agency or organisation ...” (Art. 123, para. 1 of the FRY
Constitution; Art. 25, para. 1 of the Constitution of Serbia). The
Constitution of Montenegro does not contain such a provision.
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The provisions on compensation are elaborated in more detail in
the laws; in this part, the Yugoslav legislature is in conformity
with the international standards.

The CPA also provides compensation for unlawful arrest. Arrest
which is not in conformity with law, or detention which lasts more
than prescribed by law, or the fact that the time of detention is not
incorporated in the duration of the sentence, are considered unlawful.
E.g., arrest was unfounded if the arrested person is not proclaimed
guilty after trial, or if he/she is not punished by imprisonment, or if a
person is arrested due to an error or to irregular action of state agencies
(see Art. 545 of the CPA).

The procedure of compensation consists of phases, administra
tive and judicial (lawsuit). The arrested person must file a request to
the administrative organ “in order to reach an agreement on the exis
tence of damage and on the kind and amount of compensation” (Art.
542, regarding Art. 545, para. 4). If such a request is not accepted, or
if the state agency does not take a decision within three months from
the day of the submission of the request, the damaged person can file
an appeal to the court, requesting compensation. If agreement is
reached only concerning a part of the request for compensation, the
damaged person may also submit an appeal as to the rest of the request
(Art. 543, para. 1).

The acts on internal affairs of Serbia and of Montenegro also
prescribe that a person arrested “without foundation ... or longer than
prescribed ... is entitled to compensation” (Art. 11, para. 6 of the
Serbian, and Art. 15, para. 4 of the Montenegrin Act).

4.4.2. Treatment of Persons Deprived of Their
Liberty

Article 10 ICCPR:

1. All persons deprived of their liberty shall be
treated with humanity and with respect for the inherent
dignity of the human person.
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2. a) Accused persons shall, save in exceptional
circumstances, be segregated from convicted persons
and shall be subject to separate treatment appropriate to
their status as not convicted persons;

b) Accused juvenile persons shall be separated from
adults and brought as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment
of prisoners the essential aim of which shall be their
reformation and social rehabilitation. Juvenile offenders
shall be segregated from adults and be accorded treat-
ment appropriate to their age and legal status.

4.4.2.1. Humane treatment and respect of dignity. — Ac-
cording to the ICCPR (Art. 10, para. 1) “persons deprived of
liberty are entitled to treatment with humanity ... and respect of
the inherent dignity of the human person”, which means, in the
interpretation of the Human Rights Committee, that all restrictions
which are not inherent in the very nature of the deprivation of
liberty, and of life in a closed environment, are prohibited (Gene-
ral Comment No. 21/44, April 1992). Thus Article 10 in fact
complements Article 7 ICCPR, which contains the general prohi-
bition of torture, inhuman, cruel or degrading treatment or pu-
nishment (see 1.4.3.).

All three Yugoslav constitutions “guarantee ... the respect of the
human person and dignity in criminal and in all other proceedings, in
the case of deprivation or restriction of liberty, or when serving the
sentence” (Art. 25, para. 1 of the FRY Constitution; Art. 24, para. 1
of the Constitution of Montenegro, Art. 26, para. 1 of the Constitution
of Serbia).

The Federal Penal Code prescribes that a criminal offender can
be deprived of certain rights or such rights may be limited during the
enforcement of the penal sanction “only to the degree corresponding
to the nature and the content of the sanction” and “only in a way which
assures the respect of the person of the offender and of his or her
human dignity” (Art. 6 of the PC of the FRY; see, mutatis mutandis,
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Art. 6, para. 2 of the PC of the Republic of Serbia). Also, it is
prohibited to “insult the person or the dignity of the defendant during
criminal proceedings” (Art. 201, para. 1 of the CPA).

The Penal Sanctions Enforcement Act of Montenegro (PSEA of
Montenegro, SI. list RCG, No. 25/1994-360) prescribes that the treat-
ment of convicted persons must be “humane, and in a way which
assures the respect of his or her person, dignity, and the preservation
of his or her physical and mental health” (Art. 15, para. 1). A similar
provision exists for minors who serve corrective sentences; besides, it
is emphasised that they must be treated “in a way which is appropriate
to their psychological and physical development” (Art. 107, para. 2).

The Penal Sanctions Enforcement Act of Serbia (PSEC, SI
glasnik RS, No. 16/1997-298) prescribes that “everyone must respect
the dignity of the convicted”, and that nobody shall endanger his or
her physical and mental health (Art. 56). Minors who are sentenced to
corrective sentences in institutions or to juvenile imprisonment have
the same rights as adults; those rights can be expanded (Art. 218, para.
1). Unfortunately, the PSEC of Serbia does not prescribe special
protection of minors sentenced to disciplinary measures or to measures
of increased supervision, as does its Montenegrin counterpart (PSEC
of Montenegro, Art. 107, para. 2). Finally, according to the Serbian
Act, a person on compulsory psychiatric treatment and custody “has
the same rights and obligations as the persons serving sentences of
imprisonment, if medical reasons do not require different treatment”
(PSEC of Serbia, Art. 191).

According to the PSEC of Serbia, prison authorities are bound
to inform the convicted persons about their rights and obligations, and
the “text ... of the rules of house order must be accessible to the
convicted during the entire time of their sentence” (Art. 51, para. 2
and 3). This rule is also applied to detained persons, juvenile convicts,
and to persons subject to compulsory psychiatric treatment (Art. 314,
218, para. 1 and Art. 191). The PSEC of Montenegro does not contain
a provision on the access to information and on guaranteed rights.
Also, Yugoslav regulations do not explicitly prescribe that the training
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of the prison personnel must include familiarisation with the provisions
on the protection of convicts.

According to the PSEC of Serbia the directorate for the enforce-
ment of sanctions of imprisonment is responsible for the supervision
of the persons deprived of liberty (Art. 9, para. 1 and 346, para. 1 of
the PSEC of Serbia). The professional level of the work of the “prison
hospitals, psychiatric institutions and health services in penal institw
tions is supervised by the Ministry of Health” (Art. 353). Furthermore,
the legality of the enforcement of the security measures of compulsory
psychiatric treatment and custody in mental institutions is supervised
by the court which pronounced the sentence in the first instance (Art.
195, para. 1). The application of the measure of detention is supervised
by the “President of the District Court with the jurisdiction over the
institution in which the person is detained” (Art. 320; see also Art. 205
of the CPA, which regulates in detail the way of supervision and the
time intervals of supervision). According to the PSEC of Serbia,
convicts are entitled “to present their grievances to authorised persons
who supervise the work of the penal institution, without the presence
of employees or appointed persons” (Art. 103, para. 4). In Montenegro,
the Ministry of Justice is entrusted with the control of the legality of
the enforcement of the sentences of imprisonment, the sentences of
detention of minors, and of the measures of compulsory psychiatric
treatment (Art. 21, 69, 82 of the PSEA of Montenegro). The supervi
sion of the enforcement of corrective measures is done by the organs
of guardianship, while the court which pronounced the sentence con
trols the legality of the enforcement (Art. 113).

The right to complaints of the convicted persons against the
conditions under which they serve the sentences is very much limited
and not precisely regulated. According to the PSEC of Serbia, convicts
are entitled to present to the director their grievances “on the violations
of their rights and other irregularities” (Art. 103, para. 1); if they do
not get answers to such grievances, or if they are not satisfied with the
answers, they can submit written petitions to the Director of the
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Directorate (para. 3)*3. Unfortunately, the Serbian Act does not pre-
scribe the time period within which the director of the directorate must
consider the grievance. The PSEA of Montenegro contains an even
less favourable solution, according to which a prisoner is entitled to
submit a “grievance to the head of the organisation” (Art. 34, para. 2),
which does not prescribe the deadline for the answer to the grievance,
nor the right to subsequent grievances. According to the PSEC of
Serbia, this also applies to the detained persons (Art. 314), juvenile
convicts in institutions or prisons for minors (Art. 218, para. 1), and
for persons subjected to compulsory psychiatric treatment (Art. 191).

The PSEC of Montenegro does not contain provisions on the
right of such persons to present grievances.

4.4.2.2. The segregation of accused and convicted persons,
juvenile and adult. — According to the ICCPR (Art. 10, para. 2)
accused and convicted persons must be separated “save in excep-
tional circumstances”, while accused juvenile persons must be
separated, without exception, from adults, with the requirement to
be “brought as speedily as possible for adjudication”.

The CPA prescribes that “as a rule ... accused persons and
convicted persons may not be put in the same premises’, while the
PSEC of Montenegro (Art. 16, para. 4) and the PSEC of Serbia (Art.
312, para. 1) prescribe, without exception, the separation of detained
and the convicted persons, which is in accordance with the internatio-
nal standards. However, the PSEC of Serbia contains also the general
rule according to which “the detained persons stay in institutions under

28 According to the PSEC of Serbia, hierarchically speaking, there exist the Director
of the Administration, the Director of the Institution, and the Head of the Service.
The directors are appointed by the Government of the Republic of Serbia at the
proposal of the Minister of Justice, while the heads of services are appointed by
the Minister of Justice. In Montenegro, according to the Regulation on the estab -
lishment, internal organisation and mode of operations of the Institution for the
Enforcement of Penal Sanctions of Montenegro (SI. list RCG, No. 31/1994) there
is a director of the Institution for the Enforcement of Penal Sanctions, appointed
by the Government of Montenegro, with the heads of organisational units, ap -
pointed by the director.
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the same conditions as the convicted persons, if the CPA does not
prescribe differently” (Art. 314). This runs counter to the requirement
of ICCPR (Art. 10, para. 2.a in fine) that accused persons shall be
submitted, “to separate treatment appropriate to their status as uncon
victed persons”.

As concerns detention, the CPA allows for some exceptions
from the unconditional rule that juveniles must be separated from
adults; however, it limits those exceptions to the cases when the judge
for minors is of the opinion “that solitary confinement of a minor
would last for a long time, and there is a possibility to place the
juvenile offender in a room with adults who would not exert negative
influence on him” (Art. 475). Nevertheless, this appears as an inad-
missible deviation from the standard defined by Art. 10, para. 2.b
ICCPR. The PSEA of Montenegro prescribes that “minors and adults
serve juvenile imprisonment and imprisonment sentences, as a rule,
separately” (Art. 16, para, 3), but does not precise in which cases
deviations are permitted. Only the PSEC of Serbia does not permit
deviations in that respect, and even prescribes that adults sentenced to
imprisonment for juveniles, and minors who come of age serving the
sentence, are to be put “in a special department of the institution” (Art.
282).

4.4.2.3. The penitentiary system. — According to the
ICCPR, the essential aim of the treatment of prisoners shall be
their reformation and social rehabilitation. According to the PC of
the FRY, the purpose of the punishment is “to prevent the con
victed person from committing criminal offences, and his or her
re-education ... corrective influence preventing others from com-
mitting criminal offences ... strengthening morals and influence
on the development of social responsibility and of the discipline
of citizens”. The PSEA of Montenegro (Art. 14) prescribes that
the purpose of imprisonment is the ... re-socialisation of convic-
ted persons”, while the PSEC of Serbia does not especially men-
tion the aim of punishment. However, in order to prove whether
that provision ICCPR is fully implemented, it is necessary to
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analyse the provisions on the education of the convicts, on their
training for certain professions and useful work, on guaranteed
post-penal assistance, which is outside the realm of this text.

4.5. The Right to Fair Trial

Art. 14 ICCPR:

1. All persons shall be equal before the courts and
tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tri-
bunal established by law. The press and the public may
be excluded from all or part of a trial for reasons of
morals, public order (ordre public) or national security
in a democratic society, or when the interest of the
private lives of the Parties so requires, or to the extent
strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the in-
terests of justice; but any judgement rendered in a
criminal case or in a suit at law shall be made public
except where the interest of juvenile persons otherwise
requires or the proceedings concern matrimonial dis-
putes of the guardianship of children.

2. Everyone charged with a criminal offence shall
have the right to be presumed innocent until proved
guilty according to law.

3. In the determination of any criminal charge
against him, everyone shall be entitled to the following
minimum guarantees, in full equality:

a) To be informed promptly and in detail in a lan-
guage which he understands of the nature and cause of the
charge against him;
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b) To have adequate time and facilities for the pre-
paration of his defence and to communicate with counsel
of his own choosing;

¢) To be tried without undue delay;

d) To be tried in his presence, and to defend himself
in person or through legal assistance of his own choosing;
to be informed, if he does not have legal assistance, of this
right; and to have legal assistance assigned to him, in any
case where the interests of justice so require, and without
payment by him in any such case if he does not have
sufficient means to pay for it;

e) To examine, or have examined, the witnesses
against him and to obtain the attendance and examination
of witnesses on his behalf under the same conditions as
witnesses against him;

f) To have the free assistance of an interpreter if he
cannot understand or speak the language used in court;

g) Not to be compelled to testify against himself or
to confess guilt.

4. In the case of juvenile persons, the procedure
shall be such as will take account of their age and the
desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the
right to his conviction and sentence being reviewed by
a higher tribunal according to law.

6. When a person has by a final decision been
convicted of a criminal offence and when subsequently
his conviction has been reversed or he has been par-
doned on the ground that a new or newly discovered
fact shows conclusively that there has been a miscar-
riage of justice, the person who has suffered punishment
as a result of such conviction shall be compensated
according to law, unless it is proved that the non-dis-
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closure of the unknown fact in time is wholly or partly
attributable to him.

7. No one shall be liable to be tried or punished
again for an offence for which he has already been
finally convicted or acquitted in accordance with the
law and penal procedure of each country.

4.5.1. Independence and Impartiality of Courts

The Constitution of Serbia (Art. 96, para. 1) and the Constitu-
tion of Montenegro (Art. 100) proclaim the courts to be autonomous
and independent and bound only by the Constitution and by other
general acts; the federal Constitution does not contain such provisions.
All three constitutions proclaim the principle of separation of powers
(Art. 12 of the FRY Constitution; Art. 9 of the Constitution of Serbia;
Art. 5 of the Constitution of Montenegro). However, the integrity of
the judiciary does not depend so much on constitutional provisions,
but rather on how courts act. Although it can be easily said that the
general impression in the FRY is that the courts are not fully indepen
dent, it is very difficult to prove such a statement. Nevertheless, in
some cases, as e.g. with the annulment of the local elections in Serbia
in November 1996, where the judiciary, including the Supreme Court
of Serbia, played an enormous role, the claims that the courts are
biased and liable to political influences were well documented (see
1.4.13.).

In spite of the new constitutions and laws representing an im-
provement in comparison with the preceding SFRY law, the principle
of the independence of courts has not been fully implemented, both on
practical and normative levels. E.g., courts are not entrusted with the
supervision of the judiciary administration and the decisions on the
budgets of the courts, nor is that duty divided between the judiciary
and the executive; it is completely beyond the influence of courts. The
republic laws on the courts entrusted ministries of justice only with the
affairs of the judiciary administration (Art. 32 of the Courts Act of
Serbia, SI. glasnik RS, No. 46/91, 60/91, 18/92 and 71/92, Art. 27 on
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the Courts Act of Montenegro, SI. list RCG, No. 20/95), while the
proposal of the budget of the courts is subject to a procedure which
cannot be influenced by the judiciary.

The office of the judges is for life (Art. 101, para. 1 and 126,
para. 2 of the Constitution of Serbia, Art. 5, para. 1 of the Courts Act
of Serbia; Art. 103, para. 1 of the Constitution of Montenegro); the
judges of the Federal Court and of the Federal Constitutional Court
have limited terms of office (nine years — Art. 109, para. 2 and 125,
para. 2 of the FRY Constitution), this supplies to the judges of the
Constitutional Court of Montenegro as well (Art. 111, para. 2 of the
Constitution of Montenegro). Furthermore, the principle of immovab#
lity of judges is also guaranteed — judges must not be transferred
without their consent — except in military courts (Art. 101, Art. 5 of
the Constitution of Serbia and Art. 53 and 54 of the Courts Act of
Serbia; Art. 103, para. 4 of the Constitution of Montenegro and Art.
27 of the Courts Act of Montenegro). Judges must not perform other
public or professional duties, and their political activity is limited (Art.
42, para. 4; 109, para. 6; 125, para. 4 of the FRY Constitution; Art.
100 and 126, para. 4, of the Constitution of Serbia, Art. 5, para. 2 of
the Courts Act of Serbia; Art. 106 and 111, para. 5 of the Constitution
of Montenegro, Art. 28, para. 1, line d. of the Courts Act of Monte-
negro).

However, the provisions on the independence of military courts
are problematic in many respects. Although the independence and
autonomy of military courts was proclaimed (Art. 138, para. 2 of the
FRY Constitution, and Art. 2 of the Military Courts Act, SI. list SRJ,
No. 11/1995), they have been relativised by the provision which
prescribes that judges and judges-jurors in military courts are appoin
ted, not elected (Art. 26, para. 1 of the Military Courts Act), by the
rule that the regulations “which regulate the service relations and the
rights, duties and responsibilities of the military”, also apply to prest
dents and judges of military courts (Art. 41 and 42). Furthermore, a
judge of a military court “may be relieved of his duties if the compe-
tent organ decides to decrease the number of judges in a military court”
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(Art. 37, para. 1); this jeopardises the principle of the tenure of a judge,
otherwise confirmed in the Military Courts Act (Art. 28, para. 1-3).
Furthermore, if a judge is sent to work temporarily in another military
court, his consent for that is not required (Art. 40), as it is with judges
of other courts (see the previous paragraph).

The provisions on the exclusion of judges and of judges-jurors,
and the possibility of delegation of competence assure the principle of
impartiality of judgement. There are two kinds of exclusions — comr
pulsory and optional; they differ by the reasons for and the procedure
of exclusion. The CPA enumerates the grounds for compulsory exclu
sion (Art. 39, para. 1-5 — e.g. kinship, participation in the investiga
tion in the same case, participation in the adoption of a decision of a
court at a lower level), while the reasons for optional exclusion are not
enumerated in the law, but included in the general phrase “if there are
reasons which could lead to doubts as to ... impartiality” (Art. 39, para.
6). An absolutely critical violation of the provisions of the criminal
procedure, which results in the abolition of the judgement exists “if a
judge or judge-juror ... who was excluded from that trial by a judge-
ment in force” or “if a judge or a judge-juror was eventually excluded
participated in the main trial” (Art. 364, para. 1, lines 1 and2).

4.5.2. Fairness and Transparency of Trials

4.5.2.1. Fair trial. — The requirement of the fairness of a
trial is especially important in criminal proceedings, where it
opens the possibility of the expansion of the rights of the defen
dant beyond the enumerated minimum rights to which the defen-
dant is entitled. When fairness is assessed, the procedure is asses
sed as a whole, so that the cumulated defects which would not
individually represent a violation of Article 14, can result in the
violation of the requirement for fair trial. In that sense, oral and
controversial proceedings are especially important, the use of un
lawfully acquired evidence is prohibited, the prosecutor is compe-
lled to reveal to the defence all material evidence in favour or
against the defendant.
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According to the Yugoslav criminal procedure, the trial is oral,
as a rule. Consequently, all written documents (indictment, the findings
of the experts, etc.) are presented orally at the main trial. When a
higher court adopts a decision in the session of the chamber, and not
on the basis of the hearing, the adopted decision has to be based, as a
rule, on written documents. The principle of directness requires that
the decision of the court be based on facts established by the court
(e.g. on hearing of witnesses, and not by reading the minutes). This
principle leads to the obligation of the court to base its judgement only
on the evidence presented at the main trial (Art. 347, para. 1 of the
CPA).

One of the most important elements required by the guarantee
of fair trial is the equality of arms (audiatur et altera pars). According
to the CPA, the defendant has the right “to present his or her opinion
about all facts and evidence against him/her, and to present all facts
and evidence in his or her favour” (Art. 4, para. 2). This principle is
elaborated in a number of provisions — the defendant can study the
documents and the piece of evidence (Art. 131, para. 5); can be present
at the performance of certain investigative actions and to participate
actively in such actions, and the investigative judge is bound to inform
the defendant and his or her counsel “about the time and place of the
performance of investigative actions, except in cases where there is a
danger of postponement” (Art. 168), para. 5, regarding Art. 73, para.
2). These rights may be temporarily abolished, until the charge is
brought. A regular charge must be submitted to the defendant without
delay, and if the defendant is in prison, “not later than 24 hours after
receipt” (Art. 266, para. 1). The provision of Article 369 of the CPA
on the compulsory submission of the complaint to the opposing party
for reply has the same sense. Disregard of these provisions represents
a substantial violation of the rules of criminal procedure.

Adversity is achieved easily and thoroughly at the main oral
hearing. The equality of arms is endangered by the provision of the
CPA prescribing that the public prosecutor must be always informed
about the sessions of the chambers of the court of second instance,
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(Art. 370, para. 3), whereas the defendant and his or her counsel
receive notice only at their request, or if the court believes that it is
“useful for the explanation of the situation” (Art. 371, para. 1). Ne-
vertheless, the failure to inform the defendant and his or her counsel
in the cases in which they requested such information represents a
substantial violation of the provisions of the CPA. The Supreme Court
of Serbia emphasised that such omission “represents a violation of the
right of the defendant to defence, which could influence orderly jud-
gement” (SCS, PC, 35/80, 25 December 1971).

According to the CPA, a decision of the court cannot be based
on minutes and information, information as e.g. acquired by the police
outside criminal procedure (Art. 151, para. 3); the statements by the
defendant given in the absence of his or her counsel or under duress
(Art. 218, para. 10; see also Art. 228 and 244, para. 1), must be
“separated”. Nevertheless, these documents can be used at the main
hearing, at the explicit request of the defendant (Art. 84, para. 1).
However, in exceptional cases, for criminal offences leading to 20
years of imprisonment, or to capital punishment, the court may decide
that statements given in the absence of the counsel and information
acquired by police outside criminal procedure can be used without the
consent of the defendant, if important facts in the procedure may be
cleared and the court is satisfied that the use of such facts would
contribute to the clarification of the case (Art. 84, para. 2). However,
“a conviction cannot be based exclusively on the statements in such
minutes and information” (Art. 86). Accordingly, the court may use
otherwise unlawful evidence in cases when the heaviest sentences may
be pronounced, where the strictest guarantees of fair trial should
prevail. These provisions of the CPA place the public prosecutor in a
better position and thus endanger the principle of equality of arms.

Instead of containing the obligation of the prosecutor to reveal
to the defence all material evidence for and against the defendant, the
CPA prescribes in Art. 15 that “the court and the state agencies
participating in the criminal proceedings are bound to ... ascertain,
truthfully and fully all facts which are important for the adoption of a
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lawful decision” (para. 1), and to “consider with equal attention and
ascertain both the facts which are against the defendant and those in
favour of the defendant” (para. 2). The CPA also prescribes the pos-
sibility to copy documents in the possession of the prosecutor, with
the prosecutors consent (Art. 131, para. 2). Since they do not include
the explicitly prescribed right of the defence to have access to all
material evidence and the unconditional obligation of the prosecutor
to show all evidence to the defence, these provisions are incompatible
with the standards of the ECHR (see the European Court of Human
Rights in Edwards vs. the United Kingdom, A 247 B, 1992, para. 36).

4.5.2.2. The transparency of the hearing and judgement. —
In addition to the general provision on the transparency of the
work of all state agencies (Art. 10), the Constitution of Serbia
contains a special provision on the transparency of court hearings
(Art. 97, para. 1). On the other hand, the federal Constitution
contains only the provision on the transparency of work of all
state agencies (Art. 122, para. 1), while the Constitution of Mon-
tenegro guarantees the transparency of court hearings (Art. 102).
The Federal Court Act (SI. list SRJ, No. 27/1992) prescribes that
the proceedings of the court are public and determines how trans-
parency must be assured, e.g. by public hearings and by informing
the public on the activities of the Court (Art. 6, para. 1 and 2).
The republic laws on courts do not contain special provisions on
public hearings; however, such provisions are included in the
corresponding laws on criminal procedure.

There is a general rule according to which the main hearing
must be public, and that persons of legal age, who are not allowed to
carry weapons or dangerous objects may attend the hearings (Art. 287
of the CPA; Art. 306 of the Contentious Procedure Act, SI. list SFRJ,
No. 4/77). The rule of transparency does not concern the deliberation
and the voting in the chamber (Art. 118, of the CPA; Art. 130 of the
LA). As concerns the session of the chamber of a court of second
instance, the rule of transparency is applied when there is a hearing,
i.e. when the parties attend the session (Art. 371, para. 5, of the CPA;
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Art. 364 of the LA). Unlawful exclusion of the public from the main
hearing represents a substantial violation of the provisions of criminal
procedure and is a basis for an appeal (Art. 364, para. 1, line 4 of the
CPA; Art. 354, para. 2, line 12 of the LA).

According to the CPA, the public is always excluded from the
hearings in trials of minors (Art. 482 of the CPA). The public may
also be excluded “officially, or at the request of the parties, but always
after hearing the parties, if that is necessary to protect a secret, public
order, morals, the interests of minors or to protect other special inte
rests of the society”. These grounds are generally, in accordance with
the standards ICCPR, except the last one — the protection of other
special interests of the society — which appears too broad, thus
allowing the exclusion of the public from a hearing because of reasons
not mentioned in Art. 14, para. 1 ICCPR. Exclusion is not necessarily
complete (Art. 288 of the CPA). The court chamber may allow the
presence of the so-called professional public and of the defendant, at
his or her request (Art. 289, para. 2 of the CPA).

Similar provisions are found in the LA, which prescribes that
the public can be excluded from “the entire main hearing or from a
part thereof if it is in the interest of the protection of official, business
or personal secrets, or of the interests of public order or morals” (Art.
307, para. 1). The public can also be excluded when security measures
cannot assure the unhindered conduct of the hearing (Art. 307, para.
2). The chamber can allow the presence of the so-called professional
public and of not more than two persons designated by a party, at the
party's request (Art. 308).

Judgements must be pronounced publicly both in criminal and
civil cases, even if the public was excluded during the proceedings
(Art. 352, para. 2 of the CPA; Art. 336, para. 3 of the LA). However,
the announcement of the reasoning depends on the previous exclusion
of the public: if it had been excluded, “the chamber shall decide
whether to exclude, and in what degree the public during the an-
nouncement of the reasoning of the judgement” (Art. 352, para. 4 of
the CPA; Art. 336, para. 3 of the LA). In accordance with the decision
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on the exclusion of the public from the proceedings against minors,
the CPA prescribes that the consent of the Court is necessary for the
publication of the record of the proceedings and of the judgement (Art.
461, para. 1). Nevertheless, “the name of the minor and other data
which could lead to the relation of the identity of the minor” cannot
be published (Art. 461, para. 2).

In administrative procedure, oral hearings are always public.
Otherwise, oral hearing must take place when a number of parties with
conflicting interests take part in the proceedings, or during the inves
tigation or the hearing of a witness or of a court expert. In other cases,
an official may order oral hearing if such a hearing would be useful
for the clarification of the case (Art. 139 of the Administrative Proce-
dure Act, SI. list SRJ, No. 33/97). The reasons for the exclusion of the
public from administrative procedure are similar to those in lawsuits
(Art. 140 and 141 of the APA). However, the public may not be
excluded during the announcement of the decision (Art. 140, para. 5).

In administrative suits, “the court decides on a closed session”
(Art. 32, para. 1 of the Administrative Disputes Act, SI. list SRJ, No
46/96). However, the Court may decide to allow an oral hearing
because of the complexity of the case, or in order to clarify the
situation (Art. 33, para. 1 and 2). Parties and interested persons are
invited to the oral hearing (Art. 35, para. 1). The deliberation and the
vote take place in the absence of the parties (Art. 40, para. 3). The
judgement, or the decision may be published only if there has been an
oral hearing, immediately after its end (Art. 42, para. 1).

4.5.3. Guarantees to Defendants
in Criminal Cases

4.5.3.1. Presumption of innocence. — According to Yugo-
slav law, everyone has the right “not to be considered guilty of a
criminal offence, before guilt is established by a final decision of
the Court” (Art. 27, para. 3 of the FRY Constitution, Art. 23, para.
3 of the Constitution of Serbia, Art. 25, para. 3 of the Constitution
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of Montenegro). Although the wording differs somewhat from the
wording in ICCPR, according to which everyone shall have the
right to be presumed innocent, until proved guilty, there is no
practical difference, and both wordings result in the same legal
consequences: they release the defendant from the burden to prove
his/her innocence, and bind the Court to act, if the guilt was not
safely established, in manner most beneficial to the defendant —
to give him the benefit of doubt.

The CPA affords the presumption of innocence in the same way
as the constitutions (Art. 3), and it elaborates the principle in dubio
pro reo when providing that the Court is bound to adopt the judgement
of not guilty if guilt is not proven for the lack of evidence, although
the suspicion remains (Art. 350, para. 1, line 3). The burden of proof
falls exclusively on the prosecutor, the law compels the prosecutor to
always indicate, in the indictment, the evidence on which the accusa-
tion is based (Art. 158, para. 3 and Art. 262, para. 1, line 5 of the
CPA).

4.5.3.2. Prompt notice of charge, in language understood
by the defendant. — The defendant must be notified about the
criminal offence for which he or she is accused, and about the
facts which support the accusation. The CPA considers that right
as one of its basic principles (Art. 4, para. 1), and repeats it in
the provisions on the interrogation of the defendant, stipulating
that the defendant must be notified, during the first interrogation
“why he or she is accused, and what are the grounds ... of suspi-
cion” (Art. 218, para. 2). This provision is applied to the suspect,
i.e. to the “person for whom there is a reason to be suspected of
having committed an offence” (Art. 156, para. 3 of the CPA)
and/or “to a person for whom an investigation is requested” (Art.
159, para. 2 and 4), and/or in the case of filing a direct charge
(Art. 160, para. 2), i.e. before the start of criminal proceedings.
The charges are “served on the defendant who is not immediately
detained and, if detained, within 24 hours after reception” (Art.
266, para. 1).
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4.5.3.3. Adequate time and facilities for the preparation of
the defence and the right to communicate with counsel. — The
obligation to allow sufficient time for the preparation of the de-
fence represents one of the basic principles of the CPA (Art. 11,
para. 3). However, it seems that the minimum deadlines prescri-
bed by the CPA for the preparation of the defence are too short
(in regular proceedings, eight days — Art. 281, para. 3, in sum-
mary procedure three days — Art. 439, para. 3). If the charge is
modified at the main hearing, there is only a possibility prescri
bed, but not the obligation to adjourn the main hearing to allow
for the preparation of defence (Art. 337, para. 2). The assurance
of time for the preparation of the defence does not concern the
interrogations of the defendant in the preliminary procedure, whe-
re there is no time left between the notice of the charges and the
interrogation. Namely, before the first interrogation the defendant
gets a 24 hour period to find a counsel, but does not receive notice
about the subject of the charge and about the circumstances sur-
rounding it.

In the second instance, although there are no special provisions
in the CPA, the court jurisprudence took the view that the court to
which the complaint is addressed “must take into account ... when
sending notice about the session of the chamber ... to leave enough
time to the parties to prepare themselves for the session” (see the
Federal Supreme Court in the Decision of the SS Kzs. 24/76). The
shortcoming is partly eliminated also by Art. 369 of the CPA manda
ting the delivery of charges to the opposite party and allowing the
possibility to file a reply within eight days.

The right of the defendant “to present his or her view regarding
all facts and evidence against him or her and to present all evidence
in his or her favour” (Art. 4, para. 2 of the CPA), is one of the
assumptions without which the defendant could not organise or present
the defence; according to the CPA that assumption is one of the basic
principles of procedure. It is spelled out in a set of provisions which
give the right to the defendant to study the documents and the objects
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serving as evidence (Art. 131, para. 5), to be present at some investi
gative actions, and to take active part in such actions (Art. 168). The
rights of the defendant can be temporarily withdrawn, “during the
preliminary proceedings until charges are brought ... when that is
necessary because of special reasons of national defence or national
security” (Art. 73, para. 2, in conjunction with the articles mentioned
above).

Oral and written contacts between a detained defendant and his
or her counsel are not possible before the first interrogation of the
defendant (Art. 74, para. 1). This provision is contrary to the consti
tutionally guaranteed right of a detained person to retain counsel (Art.
23, para. 5 of the FRY Constitution, Art. 22, para. 5 of the Constitution
of Montenegro; the Constitution of Serbia does not contain such a
provision). Moreover, a detained defendant may correspond and talk
to his counsel freely and without supervision only after the investiga-
tion is completed or direct charges brought (Art. 72, para. 2 and 3 of
the CPA). That means that the defendant does not have an advocate
until that time, although he or she officially retained an advocate. This
is also contrary to the FRY Constitution, which considers the right to
counsel as one of the constitutional rights (Art. 29, para. 1). This shows
once more that the discrepancies between the CPA and the FRY
Constitution represent one of the most important shortcomings in the
field of the protection of human rights in the FRY.

4.5.3.4. The right to be tried without undue delay. — Ac-
cording to the CPA (Art. 14), the court is bound “to try to initiate
proceedings without delay and to prevent any kind of abuse of the
rights belonging to persons who participate in the procedure”.
This principle has been elaborated in a number of provisions of
the CPA (e.g. Art. 175 — the deadline for the completion of the
investigation, Art. 181 — the right to complain to the President
of the Court because of unwanted extensions of the procedure (or
because of other irregularities) during the investigation, Art. 279,
para. 2 — the deadline for the convocation of the main hearing,
Art. 292 — on the conduct of the main hearing, Art. 336, para. 1
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— the deadline for the elaboration of the charge). Furthermore,
the CPA requires, in proceedings against minors, special expedi
ence (Art. 462, 479 and 484). The court is authorised to fine the
participants in the procedure (except the public prosecutor) “if
their actions are obviously intended to drag the criminal procedu-
re”; if that is done by the public prosecutor, a higher prosecutor
shall be informed about that (Art. 144, para. 1 and 3).

4.5.3.5. Prohibition of trial in absentia and right to defence.
— The FRY Constitution and the Constitution of Serbia prohibit
trial in absence if the accused is “accessible to the court or to
another organ competent for the conducting of the procedure”,
while the Constitution of Montenegro does not contain such a
provision (Art. 29, para. 2 of the FRY Constitution; Art. 24, para.
2 of the Constitution of Serbia). According to the CPA, trial in
absence is allowed only exceptionally, in the cases when the
defendant is responsible for the absence, e.g. “if the defendant is
in flight or is otherwise inaccessible to the organs of the state, and
there exist especially important reasons for the trial in his/her
absence” (Art. 300, para. 3 and 4; for summary procedure, see
Art. 442, para. 3). Furthermore, the defendant who is tried in
absence must have an advocate immediately after the decision on
the trial in absence is taken (Art. 70, para. 3). Minors may never
be tried in absence (Art. 454, para. 1). At the request of a person
tried in absentia or of his or her counsel, the criminal procedure
must be repeated (Art. 410). In this part the regulations of the
FRY are in conformity with international standards.

The FRY Constitution guarantees the right to defence, which is
regulated in more detail by the CPA. According to the FRY Constitw
tion (Art. 29):

The right to defence and the right to retain an advocate
before a court and other organs competent for the conduct of the
procedure are guaranteed to everyone.

No person accessible to the court or to other organs compe-
tent for the conduct of the procedure shall be fined or punished if
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it was not made possible to that person, in accordance with the
federal law, to be heard and to present his or her defence.

Everyone is entitled to have an advocate, chosen by him or
her, present during the interrogation.

The federal law determines the cases where the defendants
must have advocates.

A defendant may take his or her own defence only in the cases
where the law does not demand compulsory counsel (Art. 11, para. 1
and 2 of the CPA). In any case, the court is bound to inform the
defendant about his or her right to have an advocate (Art. 13, 67, para.
2, 183, para. 3, and 193, para. 1). Counsel is appointed by the court
in two cases: when the defence is compulsory, and the defendant does
not hire an advocate, and when the defendant invokes indigence. The
law defines situation where the defendant must have an advocate: if
the defendant is dumb, deaf, or unable to defend himself or herself
successfully, or if the trial is for an offence for which capital punish-
ment may be pronounced (from the first interrogation on); if the
defendant is accused of a crime, for which a sentence of more than
ten years imprisonment may be pronounced (from the time of the
submission of the charges); if the defendant is tried in absence (when
a decision on trial in absence is adopted (Art. 70). Instead of an
officially appointed advocate, the defendant may always retain another
one (Art. 72, para. 1). Furthermore, the defendant may request that the
President of the Court “dismiss the appointed advocate if he or she is
not diligent in the performance of his or her duties”; the President may
do that on his own initiative, but with the consent of the defendant
(Art. 72, para. 4). Concerning the right to indigence, the CPA pre-
scribes that an advocate may, but not necessarily, be appointed to
defend persons who, because of their poverty, cannot bear the expenses
of the defence, when the trial is for a criminal offence which may
result in sentences of over three years imprisonment (Art. 71).

4.5.3.6. The right to examine witnesses. — During the entire
procedure, the defendant may request that new witnesses or ex-
perts be called, or new evidence presented (Art. 282, 322, para.
4, 335 and 336). The consequences of not responding to the
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invitation of the court, or for refusal to testify are the same,
whether a witness or an expert were proposed by the prosecutor
or by the defendant. The defendant may, with the permission of
the chairman of the chamber, question directly witnesses and
experts (Art. 327).

4.5.3.7. The right to assistance of interpreter. — Article 49
of the FRY Constitution prescribes that everyone “has the right to
use ... in the court procedure, his or her language, and to be
informed about the facts, during the procedure, in his or her own
language”. The Constitution of Serbia contains an identical provi-
sion (Art. 123, para. 2). Unlike that, the Constitution of Montene-
gro prescribes that “the right to use their own language in proce
edings in state agencies” is granted only to the members of nati-
onal and ethnic groups (Art. 72), but does not prescribe the right
of every person to an interpreter if such a person does not under
stand the language of the Court.

According to the CPA, the parties, the witnesses and other
participants in the procedure have the right to use their respective
languages; therefore, oral interpretation must be assured (Art. 7). When
“the defendant, his counsel ... are deprived, contrary to their request,
of the right to use their respective languages during the main hearing
and to follow the main hearing in those languages”, there is a substan-
tial violation of the criminal procedure (Art. 364, para. 1, line 3).

4.5.3.8. The prohibition of self-incrimination. — The defen-
dant has the right to defend himself or herself by silence; he or
she must be informed, already at the first interrogation, that “he
or she is not bound to present his or her defence, or to answer to
the questions” (Art. 218, para. 2). The defendant has also the right
not to express his or her opinion about the charge, nor to present
his or her defence (Art. 316, para. 5).

The CPA prohibits the use of “violence, threats or other similar
means in order to obtain statements or admissions from the defendant”
(Art. 218, para. 8). Also, the decision of the court may not be based
on the statement by the defendant obtained contrary to that prohibition
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(Art. 218, para. 10). The organ conducting the procedure is bound “to
collect other evidence, besides the admission of the defendant ...” (Art.
223), and the court is bound to present other evidence, even when the
defendant admits the offence at the main hearing (Art. 323).

4.5.3.9. Special treatment of minors. — According to the
ICCPR (Art. 14, para. 4), the proceedings against minors must be
adapted to their age and to the needs of their resocialisation. In
the FRY, the criminal-legal status of minors is not regulated by
special laws, but by special provision of the laws applicable to
adult delinquents. Thus the CPA regulates in a special chapter
(XXVII) the treatment of the juvenile offenders. The provisions
of that chapter are applied when the persons who committed
criminal offences as minors are less than 21 years of age at the
time of the beginning of the criminal procedure (Art. 452, para.
1). Some of the provisions are also applied to young persons of
legal age, under certain conditions (Art. 452, para. 2).

The preparatory procedure is conducted by the judge for minors,
and the main hearing is conducted by the chamber for minors. The
judges-jurors must be specialised. The procedure for juveniles is not
open to the public, but the public need not necessarily be completely
excluded — the so-called limited/professional public is allowed (Art.
482). Also, there is an absolute prohibition of trial of minors in absence
(Art. 454). A minor may not waive the right to complaint, nor desist
from an already filed complaint. Finally, the court plays a special role
in the supervision of the enforcement of pronounced educational meas
ures (Art. 491 and 492).

4.5.3.10. The right to appeal. — The FRY Constitution
(Art. 26, para. 2 and Art. 119) “guarantees to everyone the right
to complaint or to other legal means against a decision which
concerns his or her rights or legally based interests”. Identical
provisions are found in the Constitution of Montenegro (Art. 17,
para. 2) and of Serbia (Art. 22, para. 2). In the Yugoslav criminal
procedure, the two instance principle is a rule without exception
— an appeal against the decision of the court of first instance is
never excluded, and an appeal to the third instance is allowed
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under certain conditions. One of the grounds for the admission of
an appeal to a court of third instance concerns the situations when
the court of second instance changes an acquittal by the court of
first instance into a judgement which proclaims the defendant
guilty (Art. 391, para. 1, line 3 of the CPA). The problem with a
court of third instance, as a “higher court” arises in the cases when
the judgement was pronounced in the first instance by a district
court, since in such a case the higher (second instance) court is
the Supreme Court. There is no court of third instance in the
Republic: in such cases a chamber of that same (supreme) court
decides in the third instance, only with a different composition
(since Art. 39, para. 1, line 5 of the CPA excludes from the trial
judges who took part in the decision which was challenged by the
appeal). The same situation exists in the case of military courts,
where the Supreme Military Court always conducts second and
third instance trials, but in different chambers (Art. 20 of the
Military Courts Act). This problem could be solved if the Federal
Court would decide upon the complaints against the second ins-
tance judgements of the supreme courts of the republics and of
the Supreme Military Court.

Besides an appeal against the judgement, as a regular legal
remedy, the convicted persons have at their disposal several extraor
dinary legal remedies: the request for a new trial, the request for the
extraordinary mitigation of the sentence and the request for extraord:
nary re-examination of the sentence (Chapters XXIII and XXIV of the
CPA).

4.5.3.11. The right to compensation. — The FRY Constitu-
tion prescribes that “a person unfoundedly convicted for a crimi-
nal offence ... has the right to rehabilitation, to the compensation
of damages by the state, as well as other rights prescribed by the
federal Act” (Art. 27, para. 4). The Constitution of Serbia contains
an almost identical provision (Art. 23, para. 4), while the Consti-
tution of Montenegro (Art. 25, para. 4) prescribes only the right
to the compensation of damages.
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Article 12 of the CPA, which corresponds to the provision of
the Federal Constitution, is elaborated in detail in its Chapter XXXII,
which deals with the definition of unjustly convicted persons, and the
grounds and procedure for the enforcement of the rights which belong
to such persons. A person is considered as unjustly convicted if con
victed by a valid judgement, while the new procedure based on extra-
ordinary legal remedies resulted in an acquittal or in a judgement
which rejects the charge, or discontinues the procedure (Art. 541 of
the CPA). A person who consciously provoked, by a false admission
or in any other way, his or her conviction, is not considered unjustly
convicted, except if such a person was under duress.

4.5.3.12. Ne bis in idem. — International standards (Art.
14, para. 7 ICCPR and Protocol 7 para. 4 line 1 ECHR) prescribe
that “none shall be liable to be tried and punished again for an
offence for which he has already been finally convicted or acqu-
itted ...”. The ECHR, unlike the ICCPR, allows a deviation from
that principle — the procedure may be repeated “if there is evi
dence of new or newly discovered facts or if there has been a
fundamental defect in the previous proceedings, which could af-
fect the outcome of the case” (Art. 4, para. 2 of the Protocol No.
7, with the ECHR).

The provision of Art. 28 of the FRY Constitution does not
formulate in an appropriate way the principle ne bis in idem, since the
Constitution prohibits a repeated conviction and/or liberation and does
not — which is the substance of this principle — prohibit repeated
procedure for the same criminal offence against a person against whom
such a procedure already took place and have been duly terminated.
The solution in the Constitution of Montenegro is much better: “none
can be held responsible twice for one and the same criminal act” (Art.
27). Unfortunately, the Constitution of Serbia contains no provision on
this procedural principle.

The principle ne bis in idem is not specially defined in the CPA,
but it is obvious that it was adopted to a certain degree: the violation
of that principle represents a basis for a decision of non-admissibility.
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However, in some cases the deviation from the principle ne bis in idem
is allowed, and the repeated procedure may take place, even to the
detriment of the defendant (Art. 403 and 404 CPA).

4.6. The Right to the Protection of Privacy,
Family, Home and Correspondence

Article 17 ICCPR:

1. No one shall be subjected to arbitrary or unlaw-
ful interference with his privacy, family, home or cor-
respondence, nor to unlawful attacks on his honour and
reputation.

2. Everyone has the right to the protection of the
law against such interference or attacks.

4.6.1. Privacy

According to the generally accepted interpretation of the inter
national treaties on human rights, the private life includes the identity,
integrity, intimacy, autonomy and sexuality of an individual, and com-
munication with others. According to the FRY Constitution, “the in
violability of the physical and psychic integrity of an individual, his
or her privacy and personal rights are guaranteed” (Art. 22, para. 1 of
the FRY Constitution). The Constitution of Montenegro contains an
identical wording (Art. 20, para. 1 of the Constitution of Montenegro),
while the Constitution of Serbia prescribes: “human dignity and the

right to private life are inviolable” (Art. 18 of the Constitution of
Serbia).

4.6.1.1. Access to personal data. — The FRY Constitution

explicitly guarantees, in Article 33, the protection of personal
data:

The protection of the data about a person is guaranteed.
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The use of data about a person for other purposes than those
for which they are collected is prohibited.

Everyone has the right to be informed about the personal
data collected about him or her and the right to legal protection in
the case of the abuse of such data.

The collection, processing, use and protection of personal
data about a person are regulated by federal laws.

A similar provision is included in the Constitution of Montene-
gro (Art. 31), while the Constitution of Serbia also guarantees the
protection of personal data, but does not prescribe legal protection in
the case of the abuse of such data, nor the right of individuals to be
informed about the data on them (Art. 20 of the Constitution of
Serbia).

The Personal Protection Data Act (SI /list SRJ, No. 24/1998)
regulates the protection of personal data. It prescribes that personal
data may be collected, processed and used only for the purposes
prescribed by the Act, and for other purposes only with the written
consent of the citizen (Art. 13). It is also prescribed that citizens may
request data about themselves, or may request to see such data, and
the deletion of the data which are not in accordance with the law, and
the prohibition of the use of erroneous data (Art. 12). However, a
citizen may not use such rights if the data collected are in accordance
with the regulations on penal records, or in accordance with the
regulations on records in the field of security of the FRY (Art. 13).
Such a broad definition of the grounds for the prohibition of access to
data practically hollows those rights, and leaves to the state agencies
broad discretionary powers to refuse access to the data.

4.6.1.2. Sexual autonomy. — The Law of the FRY does not
prohibit voluntary sexual relations between adult homosexuals
(above 18 years of age), which is in accordance with the interna-
tional interpretation of sexuality as an element of the right to
private life. The penal codes incriminate voluntary sexual relati-
ons between homosexuals in which one of them is under 18 years
of age, with possible punishments up to one year imprisonment
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(Art. 110, para. 4 of the PC of Serbia; Art. 91, para. 4 of the PC
of Montenegro).

4.6.1.3. Protection of privacy by criminal law. — The penal
codes in the FRY sanction the violations of the right to private
life. Thus e.g., unauthorised photographing (Art. 195a of the PC
of the FRY; Art. 71 of the PC of Serbia; Art. 55 of the PC of
Montenegro), publishing other persons writings, portraits, photo-
graphs, films or phonograms of personal character (Art. 71a of the
PC of Serbia; Art. 56 of the PC of Montenegro) and unauthorised
eavesdropping and audio recording (Art. 195 and 195a of the PC
of the FRY; Art. 70 of the PC of Serbia; Art. 54 of the PC of
Montenegro) are criminal offences.

4.6.2. Home

The FRY Constitution prescribes that apartments are inviolable
and that officials may enter apartments and search apartments only
with a court warrant (Art. 31, para. 1 and 2). The search must be
performed in the presence of two witnesses (Art. 31, para. 3). Exemptt
ons exist in the following cases:

An official may enter the apartment or other premises with-
out a warrant and search them without the presence of witnesses if
that is necessary for the direct arrest of a person who committed a
criminal offence, or necessary for protecting persons and property,
in a way prescribed by federal law (Art. 31, para. 4).

The constitutions of Serbia and of Montenegro guarantee in the
same way the right to the inviolability of the home (Art. 21 of the
Constitution of Serbia; Art. 29 of the Constitution of Montenegro).

The Federal CPA regulates the search of homes and of person,
and deviations from the rules of their inviolability (Art. 206-210 of
the CPA). The search of apartments and of other premises of a defen
dant or of other persons may be undertaken if it is probable that the
defendant would be apprehended in the search, or that traces of a
criminal offence or objects connected to the criminal procedure would
be found (Art. 206). The search is ordered by the court by a written
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reasoned warrant. Search warrant belongs exclusively to the compe-
tence of courts, while the search itself is controlled by the investigative
judge, or by the police, at the instruction of the investigative judge
(Art. 106, para. 3). The search takes place always in the presence of
witnesses and it must be recorded in the minutes (Art. 208).

In exceptional cases, the police may perform searches without
warrants: 1. if the owner of the dwelling so wishes; 2. if this is
necessary in order to apprehend an offender in flagranti; 3. for the
safety of persons and property; 4. if a person who must be apprehended
by force, at the order of the competent organ of the state, could hide
there; 5. if it is obvious that evidence could not be secured otherwise
Art. 210, para. 1). In these cases, the search may be performed without
witnesses, if it is not possible to find witnesses, and there is a danger
of postponement (Art. 210, para. 3). When the police perform a search
without a court order, they are bound to immediately submit report to
the investigative judge or to the public prosecutor, if the investigation
has not already begun (Art. 210, para. 5).

The provision of the CPA on the search without warrant does
not appear to be in accordance with the FRY Constitution, for it
introduces new grounds for intrusive searches. Thus the possibility to
perform a search because evidence cannot be assured otherwise, or in
order to arrest a person who must be apprehended by force and who
did not commit a criminal offence (but e.g., a traffic misdemeanour)
is unconstitutional. It must be taken into account that the CPA was
adopted at the time of the former SFRY and it has still not been
harmonised with the new constitution.

The Internal Affairs Act of Montenegro (SI. list RCG, No.
24/94-327) prescribes, in Art. 3, that “authorised officials” may enter
an apartment and search it without a warrant and without the presence
of witnesses, “if it is necessary for the direct arrest of a person who
committed a criminal offence, or to save persons and property”. Re-
gardless of the fact that this text respects the exceptions prescribed by
Art. 31, para. 4 of the FRY Constitution, the entire provision is
unconstitutional, for the exceptions of the guarantee of inviolability of
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apartment may be prescribed only by a federal law. Also, there is no
mention of any supervision of such procedure, which opens space for
abuses.

The penal codes in the FRY punish the violations of the right
to the inviolability of home. The provisions of the PC of the FRY
concern the officials of the federal agencies. The prescribed criminal
offences are the violation of the inviolability of dwellings (unauthort
sed penetration into somebody else's apartment or into closed premises
— Art. 192 of the PC of the FRY; Art. 68 of the PC of Serbia; Art.
50 of the PC of Montenegro) and unlawful search (unauthorised search
of apartments, of premises or of persons — Art. 193 of the PC of the
FRY; Art. 69 of the PC of Serbia; Art. 51 of the PC of Montenegro).

In the jurisprudence of Yugoslav courts the notion of dwelling
is broadly interpreted as any premises which serve for residence or for
short or long stay. Any premises belonging legally to a person, regar
dless of where such person lives, are also considered an apartment.

4.6.3. Correspondence

The notion of correspondence does not include only letters, but
all kinds of communication at distance (telephone, cable, telex, facsi-
mile, and other mechanical and electronic means of communication)
as well. The FRY Constitution guarantees the secrecy of letters and of
other means of communication (Art. 32, para. 1). This right may be
limited by law; however, that has been done in a way which allows
the deviation from the principle only on the basis of a court decision,
if it is necessary for criminal procedure or for the defence of the FRY
(Art. 32, para. 2). Both republic constitutions contain such provisions
(Art. 30 of the Constitution of Montenegro; Art. 19 of the Constitution
of Serbia).

The Criminal Procedure Act covers in more detail the deviations
from the right to the secrecy of letters. An investigative judge may
order the post, cable and other organisations to submit to him (with a
receipt), letters, cables and other pieces of mail sent to the defendant
or by the defendant, if there exist circumstances which lead to well-
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founded conclusion that such pieces of mail might be used as evidence
in the procedure (Art. 214, para. 1). The pieces of mail are opened by
the investigative judge in the presence of two witnesses. When letters
are opened, care must be taken to preserve the seals, and to keep the
envelopes and the addresses. Minutes on the opening must be taken
(Art. 214, para. 3). If the interests of the procedure allow, the defendant
or the person to whom the mail is addressed may be informed, conr
pletely or partially, about the content of the mail; the mail may be also
given to such persons. If the defendant is absent, the piece of mail
shall be given to some of his relatives, and if there are no such
relatives, it will be sent back to the sender, if that is not against the
interests of the procedure (Art. 214, para. 4).

When the defendant is kept in custody, and has already been
interrogated, his or her counsel may correspond with or talk to the
defendant (Art. 74, para. 1). Nevertheless, the investigative judge may
order that the correspondence between the defendant and the counsel
is sent only after being seen by him, the investigative judge, or that
the defendant may talk to the counsel only in the presence of the
investigative judge (para. 2). It seems that this rule is too broad, and
that it could represent a violation of the right to fair trial. This concerns
especially the rule that the defendant may talk to his or her counsel
only in the presence of the investigative judge or of a person designa
ted by the investigative judge (see the judgement of the European
Court of Human Rights in S. vs. Switzerland, A 220, 1991, p. 48).
Also, it follows, a contrario, from the provisions of Art. 74, para. 1
of the CPA, that communication with the advocate is completely
impossible before the defendant is interrogated. This provision, too, is
a possible violation of the right to fair trial, or of the right to defence.

As concerns the convicted persons, their status is regulated by
the Implementation of Penal Sanctions Act (SI. glasnik RS, No.
16/1997). This law prescribes that a convicted person has unlimited
right to correspondence (Art. 65 and 66).

The Internal Affairs Act of Serbia (SI. glasnik RS, No. 44/1991—
1721) foresees a procedure on the basis of which the police may
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control letters and other means of communication (Art. 13). At the
request of the Public Prosecutor or of the Minister of the Interior, the
Supreme Court of Serbia may allow the perusal of letters or eaves
dropping (tapping), if that is necessary for the conducting of the
criminal procedure or for the security and defence of Serbia. The
Supreme Court of Serbia, i.e. its President or a judge appointed by the
President, decides on such requests. Following the decision of the
court, the Minister orders “measures enabling a deviation from the
principle of the inviolability of the secrecy of letters in regard to some
individuals or organisations ...” (Art. 13, para. 3). It must be stressed
that this Act is not in compliance with the Constitution of Serbia and
of the FRY, since it envisages the “security” of the Republic of Serbia
as one of the grounds for the opening of correspondence; this ground
does not exist in any constitution. The only mitigating circumstance is
that this deviation from the principle of secrecy of letters appears to
be controlled by courts.

The penal codes in the FRY punish the violations of the right
to inviolability of the correspondence and of other communication. The
provisions of the PC of the FRY concern the officials of the federal
agencies. The prescribed criminal offences are the violation of the
secrecy of letters or of other pieces of mail (unauthorised opening or
violation of secrecy in other ways, as well as keeping, concealing,
destroying or giving to other persons — Art. 194 of the PC of the
FRY; Art. 72 of the PC of Serbia; Art. 52 of the PC of Montenegro)
and unauthorised wiretapping and recording (Art. 195 of the PC of the
FRY; Art. 70 of the PC of Serbia; Art. 54 of the PC of Montenegro).

4.6.4. Honour and Reputation

In accordance with the international standard prescribed by Art.
17 ICCPR, stating that no person shall be exposed to unlawful attacks
on his or her honour or reputation, the penal codes of the republics
foresee the criminal offences of slander and insult (Art. 92 and 93 of
the PC of Serbia; Art. 76 and 77 of the PC of Montenegro). Also, the
disclosure of personal and family circumstances of a person which
might be detrimental to his or her honour and reputation is prescribed
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as a criminal offence (Art. 94 of the PC of Serbia; Art. 78 of the PC
of Montenegro).

4.7. The Right to Freedom of Thought,
Conscience and Religion

Article 18 ICCPR:

1. Everyone shall have the right to freedom of
thought, conscience and religion. This right shall in-
clude freedom to have or to adopt a religion or belief
of his choice, and freedom, either individually or in
community with others and in public or private, to
manifest his religion or belief in worship, observance,
practice and teaching.

2. No one shall be subject to coercion which would
impair his freedom to have or to adopt a religion or
belief of his choice.

3. Freedom to manifest one's religion or beliefs
may be subject only to such restrictions as are pre-
scribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental rights
and freedoms of others.

4. The States Parties to the present Covenant un-
dertake to have respect for the liberty of parents and,
when applicable, legal guardians to ensure the religious
and moral education of their children in conformity with
their own convictions.

All constitutions in Yugoslavia guarantee the freedom of tho-
ught and conscience (FRY — Art. 25; Serbia — Art. 45; Montenegro
— Art. 34 para. 1 and 2). In addition, the constitutions of the FRY
and Montenegro expressly guarantee the freedom of belief. The fre-
edom of belief, thought and conscience, as well as the freedom of
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religion, are absolute and cannot be restricted in the state of war (more
in Section 3). In the framework of the general prohibition of discrim+
nation (Art. 20 of the FRY Constitution), religious, political and other
beliefs are cited as forbidden grounds for distinctions. According to
the FRY Constitution (Art. 137, para. 2) conscientious objection is
accepted.

Freedom of religion is also guaranteed by the Yugoslav consti
tutions (FRY — Art. 43; Serbia — Art. 41; Montenegro — Art. 11
and 34). It should be noted that the constitutional provisions regarding
the freedom of religion are quite specific and do not include some
important elements found in the applicable international treaties. Ac
cording to Art. 43 of the FRY Constitution:

Freedoms of religious belief and public or private expres-
sion of religious belief and practising of religious customs are
guaranteed.

No one is under the obligation to disclose their religious
beliefs.

The constitutions of Serbia (Art. 41) and Montenegro (Art. 11
and 34) almost identically describe the scope of the freedom of religi
on. It includes believing, the expression of beliefs and religious prac
tice. There are also provisions declaring that religious communities are
separate from the state. Religious communities are free to practice their
religion, and administer their affairs as they choose. They can establish
religious schools and charitable organisations. The state can provide
material assistance to religious communities.

According to ICCPR the freedom of religion consists of the
freedom to have or adopt a religious belief and to manifest religion or
belief through worship, observance, practice and teaching. The Cons-
titution of Serbia specifies the freedom of religion as the freedom of
belief, the manifestation of belief and worship, but not of religious
teaching. This Constitution allows religious communities to establish
religious schools. However, the teaching of religion is not defined as
a part of the individual right to the freedom of religion, but only as
one of the legitimate activities of religious communities.
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According to Art. 18 para. 4 ICCPR, states parties are under the
obligation “to have respect for the liberty of parents and, when applt
cable, legal guardians to ensure the religious and moral education of
their children in conformity with their own convictions”. In Yugosla-
via, neither the federal nor the republic constitutions guarantee this
right. When this right of the parents is interpreted in conjunction with
Art. 13, para. 3 and 4 of ECHR?? it can be concluded that parents have
the right to establish private schools to educate children in accordance
with their religious beliefs. However, in the FRY private persons
cannot establish elementary schools — this can be done only by the
state (Art. 9 of the Serbian Elementary Schools Act — SI. glasnik RS,
No. 50/1992-1726; Art. 17 of the Montenegrin Elementary Schools
Act — SI. list RCG, No. 34/1991-574). This leads to the conclusion
that the FRY does not fulfil its obligations under Art. 18, para. 4
ICCPR.

The FRY Constitution also secures the right to conscientious
objection (Art. 137 para. 2), in accordance with the new tendency to
recognise this right as part of the freedom of conscience and religion”:

A citizen who for religious or other reasons of conscience
does not want to fulfil his military obligations under arms will be
given the opportunity to fulfil this obligation in the Army of

29 According to Article 13, para. 3 and 4 of CESCR:

“3. The States Parties to the present Covenant undertake to have respect for the
liberty of parents ... to choose for their children schools, other than those establish ed
by the public authorities, which conform to such minimum educational standards
as may be laid down or approved by the State and to ensure the religious and moral
education of their children in conformity with their own convictions.

4. No part of this article shall be construed so as to interfere with the liberty of
individuals and authorities to establish and direct educational institutions, s ubject
always to the observance of the principles set forth in paragraph 1 of this article
and to the requirement that the education given in such institutions shall conform
to such minimum standards as may be laid down by the State.”

30 See Resolution 1989/59 of the UN Commission of Human Rights and the recom -
mendation of the Council of Ministers of the European Union R (87)8 of 9 April
1987. See also the interesting obiter dictum of the Human Rights Committee in its
views in the case of J.P. vs. Canada (No. 446/1991, para. 4.2) where the Committee
explicitly states that conscientious objection is protected under Art. 18 ICCPR.
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Yugoslavia without arms, or in civilian service, in accordance with
federal law.

Conscientious objection is regulated in more detail by the Army
of Yugoslavia Act, according to which recruits who invoke conscien
tious objection serve their term in double duration, i.e. 24 months. This
Act allows the recruit 15 days to request in written form that he
perform military service as a civilian. However, the state is not under
an obligation to inform the recruit about the availability of this alter
native service; if the recruit misses this opportunity, he cannot invoke
his beliefs as an objection to serve under arms. The recruitment com-
mission decides on the request within 60 days. Its decision can be
appealed, but not before a court.

The most important difference between the relevant provisions
of the Yugoslav constitutions and the international standard relates to
the freedom of adopting a new religion or belief. The 1993 General
Comment 22 (48) of the Human Rights Committee explicitly states
that the freedom to have or to adopt religion or belief “necessarily
entails the freedom to choose religion or belief, including, inter alia,
the right to replace one's current religion or belief with another”. The
right to change one's religion is mentioned in Art. 18 of the Universal
Declaration of Human Rights. Neither the FRY Constitution nor the
constitutions of the constituent republics have any provisions relating
to the right to change one's religion or belief.

If conscientious objection is recognised as pertaining to the
freedom of conscience and religion, then the same logic must apply to
a persons freedom to change religion or belief. However, the Army of
Yugoslavia Act (SL. list SRJ, 67/1993) does not offer this possibility
to those who have performed their military service normally to choose
to later do their reserve duties without arms on the basis of a newly
acquired belief. The Federal Constitutional Court has not accepted the
initiative to examine the constitutionality of the relevant provisions of
the Army of Yugoslavia Act (Decision No. 51/94 of 25 May 1994,
Odluke i resenja SUS, 1994, p. 28-29). According to the Court, the
Constitution itself determines that conscientious objection is practised
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“in accordance with federal law”. The Court stated that the relevant
federal law in the case under consideration was the Army of Yugos-
lavia Act, which states that conscientious objection can be invoked
only at the time of recruitment and not later (Art. 298). Obviously the
Court believes that the scope of conscientious objection is determined
only by law and that there has never been an obligation of the legislator
to take into account the possibility of changing religious and other
beliefs3!. It is interesting to note that the Army of Yugoslavia Act
allows the opposite: namely, if a recruit who has previously decided
to invoke conscientious objection changes his beliefs and decides to
carry arms, he will be welcomed to do so (Art. 297, para. 2).

4.8. The Freedom of Opinion and Expression

Article 19 ICCPR:

1. Everyone shall have the right to hold opinions
without interference.

2. Everyone shall have the right to freedom of
expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in
print, in the form of Art, or through any other media of
his choice.

3. The exercise of the rights provided for in para-
graph 2 of this Art. carries with it special duties and
responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided
by law and are necessary:

a) For respect of the rights or reputations of others;

31 Had the FRY Constitution, in accordance with international standards, guaranteed
the fundamental human right to change religion or belief, the decision of the
Constitutional Court would have necessarily been different.
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b) For the protection of national security or of public
order (ordre public), or of public health or morals.

4.8.1. General

Constitutions in Yugoslavia guarantee the freedom of opinion,
expression and information. However, legislative methods in Yugos
lavia differ from those applied in international treaties: namely, on
many occasions the freedom of opinion and expression, on the one
side, and the freedom of the press and other media, on the other, are
separately regulated.

All constitutions safeguard the freedom of public expression of
opinion (FRY — Art. 35; Montenegro — Art. 34 para. 2; Serbia —
Art. 45). Additionally, the FRY and Montenegrin constitutions contain
a separate provision guaranteeing “the freedom of speech and public
appearance” (FRY — Art. 39; Montenegro — Art. 38). The Montene-
grin Constitution in its Art. 34 para. 2 also states that “no one is under
an obligation to declare one's opinion ...”.

Unlike international instruments, the freedom of the press and
other mass media in the FRY is covered by separate provisions in all
three constitutions. The FRY Constitution devotes three Articles to the
press (36, 37 and 38) and expressly guarantees the freedom of the press
(“the freedom of the press and other means of public information is
guaranteed” — Art. 36 para. 1 of the FRY Constitution). It recognises
both the right of citizens to participate in the work of the media in
order to express their opinions and the right freely to establish press
organisations and other media, with the exception of radio and televi
sion, which are regulated by law. The rights to reply, correction and
compensation for damage caused by publication of false information
are also guaranteed (Art. 37 of the FRY Constitution). The FRY
Constitution prohibits censorship but provides for the circumstances
under which media can be restrained (Art. 38):

Censorship of the press and other media of public informa-
tion is prohibited.

No one can prevent the distribution of the press and the
circulation of other information, unless it is determined by the
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Court that they contain invitations to the forcible disruption of the

constitutional order, infringement of the territorial integrity of the

FRY, violation of guaranteed freedoms and rights of man and

citizen, or provocation of national, racial or religious intolerance

and hatred.

The conditions for the restrictions of the freedom of the press,
set out in the FRY Constitution, do not include all those found in
ICCPR and ECHR (e.g. the protection of public health and morals).
Neither is it expressly provided that the restriction must be provided
by law, although this can be inferred from other provisions of the FRY
Constitution (e.g. Art. 67 — see 1.3.1.1). There is no mention of the
principle of proportionality, which suggests that the purpose of the
restriction should be achieved with minimal damage to the freedom of
expression. Since the general principle of proportionality in relation to
the enjoyment of human rights has not been adopted in the Yugoslav
legal order, it is very important that it be included in specific legislative
acts.

The Constitution of Montenegro contains almost identical pro-
visions (Art. 35-37), with minor departures in terminology.

On the other hand, the Constitution of Serbia devotes only one
Article (46) to the freedom of the press; it covers this area in the same
manner as the other two constitutions, but with the following very
significant differences:

— there is no safeguard of the right to reply — only rights to
correction and compensation are included,

— when enumerating the reasons for restrictions of the freedom
of information the Serbian Constitution adds that “no one can prevent
the distribution of the press and circulation of other information ...
unless they provoke and incite to national, racial or religious intoler-
ance and hatred (Art. 46 para. 6, italics added). Accordingly, restric-
tions are possible not only if the press provokes infolerance and hatred
(as in the FRY Constitution and the Montenegrin Constitution) but also
if it incites it. “Incitement” is a wider term than “provocation”, which
means that the Serbian Constitution offers more possibility for the
restriction of the freedom of the press. Nevertheless, it should not be
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concluded that this is a significant departure from international stan-
dards; such restrictions can rather be viewed as the enforcement of Art.
20 para. 2 ICCPR dealing with the prohibition of “hate speech” (see
1.4.8.4);

— according to the Serbian Constitution there is an explicit
obligation of the media financed by public means to “timely and
impartially inform the public” (Art. 46 para. 7).

Provisions on the freedom of expression in Yugoslav constitu
tions appear to be generally in accordance with international standards.
However, these constitutions do not follow international treaties in
their entirety and do not refer to the freedom to seek and receive
information regardless of borders and the medium of transmission (cf.
General Comment of the Human Rights Committee No. 10 (19) of 27
July 1983, p. 2). Even if granted that “receiving” information is
generally covered by the guarantee of the freedom of the media, the
question of the freedom to seek information from the organs of the
state remains open. This gap is strongly felt in practice, especially by
journalists who are faced with arbitrary refusal of information and
access to events.

4.8.2. New Limitations of the Freedom of
Expression in Serbia — the 1998 Legislation
on the Media

In the last quarter of 1998 the position of the media in Serbia
drastically worsened, with the adoption of a new Public Information
Act, which had been preceded by a Decree placing the media under
strict and arbitrary government control.

4.8.2.1. “The Decree on Special Measures in the Situation
of Threats to our Country by NATO Armed Attacks” (SI. glasnik
RS, No. 35/98). — At the beginning of October 1998 the crisis
involving possible NATO military strikes against targets in Serbia
and Yugoslavia was at its peak. In the shadow of intense diplo-
matic activity a meeting was held on 6 October in the Government
of Serbia between the representatives of the Government — the

122



Legal Provisions Related to Human Rights

Deputy Prime Minister Milovan Boji¢ (JUL) and the Minister of
Information Aleksandar Vuci¢ (SRS) — and representatives of the
media. The members of the Government accused some parts of
the media with betrayal of state interests and propaganda for the
West. The ministers orally forbade the electronic media to re-
transmit the broadcasts in Serbian of some foreign radio and TV
stations (Voice of America, Radio Free Europe, Deutsche Welle,
BBC and other)’?; they also announced a corresponding “formal
decision of the Government”. Such a prohibition, not based on any
law, certainly represents unlawful interference in the work of
media, contrary to international standards and to the constitutions
of Serbia and Yugoslavia.

The Official Gazette of Serbia published a Decree on 8 October
1998, formalising the threat announced at the meeting. The third part
of the Decree (Art. 7-11) under the title Operation and Responsibility
of the Media of Public Information, introduced the duty of the media
“to act in accordance with the rights and duties of citizens to protect
territorial integrity, sovereignty and independence of the Republic of
Serbia and the Federal Republic of Yugoslavia” (Art. 7). The Decree
also prohibited “re-broadcasting of parts of programmes, i.e. pro-
grammes and texts of foreign media, which act against the interests of
our country, spread fear, panic and defeatism, or negatively affect the
readiness of citizens to protect the integrity of the Republic of Serbia
and the Federal Republic of Yugoslavia” (Art. 8, para. 1). The Decree
further prohibited the media “to spread defeatism and act contrary to
the resolutions of the Federal Assembly and the People's Assembly of
the Republic of Serbia” and proceeded to instruct them “to use their
programmatic content to oppose such activity of other means of public
information” (Art. 8 para. 2). The Decree prescribed sanctions for the
violations of its provisions: they amounted to temporary suspension of
work and confiscation of equipment. Punishment was to be preceded
by a warning from the Ministry of Information to the medium which
“does not act in accordance with the rights and duties of citizens to

32 See Nasa borba, 8 October 1998, p. 12 (Boji¢ and Vuci¢'s Orders to Serbian Media)
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protect territorial integrity”; if the Ministry estimated that the warning
had not been heeded, the punishment was imposed by the same
agency, without any participation of courts (Art. 9 and 10). The
decision of the Ministry could be appealed, but the appeal did not stop
its execution (Art. 1). Similar provisions have never been a part of
Serbian legislation, even in the communist past. The prohibition to
listen to foreign radio programmes existed only under German occw
pation in World War II. Almost immediately, the Constitutional Court
of Serbia received a motion to examine the constitutionality and legal
ity of the Decree. The following observations are based on the points
made in the submission.

The Decree was not issued after a formal declaration on the state
of emergency or immediate danger of war, as provided for by the
constitutions of Serbia and Yugoslavia. The Constitution of Serbia and
ICCPR allow derogation of the freedom of expression only in sitw
ations of emergency (Art. 4 ICCPR). According to Art. 46 of the
Serbian Constitution, censorship is prohibited and the distribution of
the press or the spreading of particular information can be banned only
by the decision of a competent court. The provisions of the Decree
impose drastic restrictions to the freedom of expression in extremely
vague terms (“in accordance with the rights and duties of citizens to
protect ...”). This opens the way to arbitrary interpretations. Further
more, obligations of media were determined by an act which does not
correspond to the legal meaning of the term “law”; this is contrary to
Art. 19 ICCPR and also violates the Constitution of Serbia, because
restrictive measures and related sanctions are to be determined by the
executive, without any participation of the judiciary. Similar vagueness
is contained in the prohibition to re-broadcast the programmes of
foreign media: the notions of “panic” and “defeatism” are not defined
in any legislative act or by any decision of a court in the FRY. The
prohibition on re-broadcasting corresponds to preventive censorship,
because it affects all future broadcasts of foreign origin, irrespective
of their content, whereas censorship is expressly prohibited by Yugo
slav law. The introduction of the duty of the media to oppose “defeat
ist” and similar activity of other media is totally incomprehensible and
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illegal: it does not introduce any restrictions but represents a state order
to all media to act in a certain manner, regardless of whether they are
owned by the state or by private persons.

Harsh sanctions provided by the Decree for the violation of its
vague provisions are also contrary to the principle of legality. Accord
ing to international law and the Constitution of Serbia, only the pro-
hibition of the distribution of certain newspapers and certain informa
tion is admissible, but not the termination of the work of a medium.
Finally, such a punitive measure is in the hands of an executive organ
— the Ministry of Information, and not within the competence of a
court, as provided by the Constitution of Serbia.

4.8.2.2. The new Public Information Act of the Republic of
Serbia. — On 20 October 1998, under the rules of urgent proce-
dure and practically without debate, the People's Assembly of
Serbia adopted a new Public Information Act (SI. glasnik RS, No.
36/98). The draft, prepared by the Government, had been kept
secret so that even the deputies received it on that very day.

Three groups of provisions of the Act have caused major con
cern according to commentators and representatives of the media.
Their objections relate to administrative proceedings against the media
(Articles 72—74), misdemeanours and their punishment (Articles 67—
71) and the prohibition of re-broadcasting (Art. 27).

Administrative proceedings against the media, prescribed by the
new Act, have been compared to summary trials. Magistrates, which
in the FRY are not judges but officials of the executive branch,’? have
only 48 hours at their disposal to decide on the guilt and liability of
the media and of their responsible editors. After receiving an appeal
against a medium, the magistrate must set a hearing within 24 hours
and announce a decision within the next 24 hours. In the proceedings,
which are criminal in nature, there is a presumption of guilt of the
accused, who is not allowed to prove the veracity of the statements he
or she has published. If the magistrate imposes a fine, the convicted

33 See the decision of the Constitutional Court of Serbia of 10 July 1997, SI. glasnik
RS, No. 37/1997-767.
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person is left only 24 hours to pay — after that the property of the
convicted medium or the responsible person will be impounded. This
property will be auctioned within 7 days. Taking into account that fines
prescribed by the Act are generally very high (especially in view of
the sorry state of Serbian economy)* it is clear that the purpose of
pecuniary punishment is to put disobedient media out of business. The
provisions described above are incompatible with the guarantees of the
freedom of expression in international law and in the Constitution of
Serbia (Art. 19 ICCPR, Art. 10 ECHR, Art. 46 Constitution of Serbia)
and especially with the interpretation of Art. 10 ECHR given by the
European Court of Human Rights3> The new Act also disregards the
corresponding rights to fair trial and defence (Art. 14 ICCPR, Art. 6
ECHR, Art. 22-24 Constitution of Serbia). They also violate the
principle of equality of arms, guaranteed by Art. 22 of the Serbian
Constitution and Art. 14 ICCPR, as well as the presumption of inno-
cence, contained in Art. 23 of the Serbian Constitution, Art. 14 para.
2 ICCPR and Art. 6 para. 2 ECHR. The rules in the Act governing the
delivery of summonses are a precedent in procedural law: they allow
the latter to be served in ways that do not even remotely satisfy the
requirement that the accused learn about the fact of the accusation;
these rules do not take into any consideration such obstacles as illness
or absence.>® Furthermore, the appeal does not stay the enforcement
of the magistrate's decision.

34 In the first trial after the adoption of the Act a Belgrade magistrate sentenced on
23 October 1998 the founders, owners and editors of the weekly Evropljanin to a
total fine of USD 250,000.

35 See Lingens vs. Austria, ECHR A 103.

36 The Act provides that summonses and other decisions of the magistrate can be
served to the accused, as well as to “a worker who is found in the office” and, if
this is not possible, “by fixing the summons on the door, when it is considered to
have been served”. In addition, for them to be considered to be handed, summonses
and other documents can be announced by a medium (Art. 72 para. 2 and 3)! The
accusation against the Montenegrin weekly Monitor, which is published and printed
in Podgorica, was announced by Radio Jugoslavija, a station belonging to the
Federal Government, with very few listeners in Montenegro. See Monitor, 4
December 1998.
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The scope of sentences available to the magistrate according to
the new Act has also given rise to serious concerns. The seminal
Misdemeanours Act provides for maximum and minimum limits of
sanctions for petty offences: however, the new Act prescribes fines
which exceed the maximum limit by more than 400 times! According
to the Misdemeanours Act, the maximum fine is YUD 1,000 for a
natural person, and YUD 10,000 for legal persons. The new Public
Information Act prescribes that a natural person (e.g. the responsible
editor of a newspaper) can be sentences to a fine up to YUD 400,000
and a legal person (e.g. the company publishing the newspaper) up to
YUD 800,000.37 The Serbian Parliament attempted to circumvent this
discrepancy by adopting simultaneously an amendment to the Misde-
meanours Act providing that the upper limit of fines provided for in
the Misdemeanours Act should not apply to misdemeanours in the field
of public information. In the motion to examine the constitutionality
of the Information Act the applicants also question the constitutionality
of the amendment to the Misdemeanours Act: they reason that misde-
meanours are by definition the mildest form of unlawful behaviour and
that, if such severe punishment is envisaged, conduct penalised by the
Act cannot be considered petty offences, but serious crimes3® Fines
are imposed by magistrates, sitting alone, who are not members of the
judiciary but officials of the executive, appointed and removed by the
Government. This results in a lack of procedural safeguards, which is
unusual for trials that may result in heavy sentences, similar to those
for criminal offences. Other petty offenders, such as violators of traffic
regulations or prostitutes, are accordingly privileged, which again runs
counter the principle for non-discrimination, contained in Art. 13 and
22 of the Constitution of Serbia.

The ban of re-broadcasting of foreign programmes “with a
political-propagandistic content” was transferred to the Public Infor

37 In December 1998, 1 YUD was worth USD 0.10.

38 The Federal Penal Code sets the maximum fine for a criminal offence as 50,000
YUD, with the proviso that offences motivated by greed can be punished by a
maximum fine of 200,000 YUD. Consequently, under the new legislation a petty
offence in the field of information can incur a punishment much higher than that
prescribed for a crime by the Penal Code.
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mation Act (Art. 27) from the Decree which preceded it. The Act
prohibits the re-broadcasting of programmes produced by “organisati
ons for radio-diffusion founded by foreign governments or their orga
nisations” and broadcast in Serbian or in languages of national mino-
rities in Serbia, with a content described by the use of the quoted terms.
To be sure, there is a provision in the Act enabling re-broadcasting
under the condition of diplomatic reciprocity, “determined by interna-
tional treaty” (whatever this may mean). As already stated in the
critique of the Decree, this provision violates the constitutions of
Serbia and Yugoslavia and is contrary to the international obligations
of the FRY.

4.8.3. The Establishment and Operation of
Electronic Media

The greatest difficulties with the implementation of the freedom
of expression and information in Yugoslavia and Serbia have occurred
in the work of electronic media. Provisions on the establishment,
beginning of operation and activity of electronic media are dispersed
in many federal and republic acts and regulations. They are often
incoherent or controversial and have created a situation where it is
practically impossible legally to establish and manage a private radio
or television station. Legal problems facing private stations are almost
entirely linked to the application of provisions relating to the law on
telecommunications (acts on radio and television and acts on the
systems of communications). On the other hand, provisions that di
rectly deal with the operation of the media itself (acts on information)
caused lesser problems until 1998. It should be noted that the provi
sions on the operation of electronic media in the FRY, and in particular
in Serbia, grant large privileges to the state electronic media (public
enterprises for radio diffusion); the latter practically have a free hand
in using frequencies. On the other hand, Montenegrin legislation is
much better adapted to international standards; the relevant Montene-
grin 1998 Public Information Act (SI. list RCG, 4/1998-3) was drafted
with the assistance of OSCE experts. The following analysis will
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therefore be limited to the activity of radio and television stations in
Serbia.

In order to establish and make operational a radio or television
station in Serbia the following requirements should be fulfilled:

— a request has to be submitted to the government of Serbia
for permission to use a frequency for a station, in accordance
with Art. 4 of the Radio and Television Act (SI. glasnik RS,
48/1991-1995);

— an enterprise for broadcasting of radio and television prog
rammes has to be established and registered — according to
Art. 3 of the Serbian Radio and Television Act and the
jurisprudence of the courts, the court of registration cannot
register the enterprise without a proof that it has obtained
permission to use the frequency;

— permission must be obtained for the acquisition and opera
tion of a station (a radio or TV transmitter), according to
Art. 68—79 of the Federal Communications Systems Act, (S/.
list SFRJ, 41/1988-1137) and the Decree on the Data and
Documentation to be Submitted with the Request for the
Grant of a Permission for a Radio Station (SI list SFRJ,
22/1991-413);

— an existing decision of the enterprise licensed to broadcast
radio and TV programmes to establish a broadcasting station
in accordance with the federal and republic acts on public
information;

— registration of the established broadcasting station with the
Ministry of Information of Serbia, in accordance with the
provisions of the Serbian Public Information Act (S/. glasnik
RS, 19/1991-633).3° and the Instruction on the Entry of
Organisations for Radio Diffusion into the Register of Media
of Public Information.

39 This condition is provided by Article 17 of the new Serbian Public Information
Act as well (SI. glasnik RS, No. 36/1998-890).
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4.8.3.1. Obtaining frequency. — A request to be granted the
use of radio-frequency has to be submitted to the Government of
Serbia (Radio and Television Act, Art. 4). The government is
under an obligation to announce annual competition for the allot-
ment of radio frequencies (Art. 7). However, since 1993 the Go-
vernment has not published a single announcement for the allot-
ment of radio frequencies thereby violating a clear legal obligati-
on and preventing private radio and television stations from obta-
ining concessions on the basis of public competition. There is,
however, another way to obtain the use of a frequency: namely,
the state broadcasting enterprise can obtain the concession without
a public tender (Art. 6). The state enterprise can in turn confer
the use of these frequencies to other broadcasting organisations
on a contractual basis (Art. 15). By such devious means the
decision-making on the allotment of frequencies has been actually
transferred from the Government of Serbia to Radio-Television
Serbia (RTS), which can choose with whom to sign the contract.
State television having been under control of the ruling party this
has meant that frequencies have been allotted without social and
legal control, based on the criterion of political acceptability and
closeness to the powers to be.

The method of granting radio and TV frequencies in Yugoslavia
has departed from international standards, especially those of ECHR,
which prescribes that the only acceptable criterion for the allotment of
frequencies is the fulfilment of technical requirements and implies that
the power to grant frequencies cannot be used to damage the substance
of the freedom of expression (see e.g. the judgement of the European
Court of Human Rights in the case of Gropera radio et al. vs. Swit-
zerland, A 173, 1990, para. 61).

4.8.3.2. Establishing a broadcasting enterprise. — Accor-
ding to the jurisprudence of the registration courts in Serbia, an
enterprise for the broadcasting of radio and television programmes
cannot be established without the submission of proof that the
founder of the enterprise possesses the right to use a radio frequ
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ency. Courts have found support for this attitude in Art. 3 of the
Radio-Television Act. However, this Art. is inconsistent with the
new FRY company law, covered by the 1996 Enterprises Act (SI.
list SRJ, 29/1996-1) and the accompanying legislative provisions.
According to this Act the establishment of an enterprise is simple
and devoid of formalities, whereas the operation of the enterprise
is subject to administrative control. From that moment on, activity
described by the law as “radio and television activity” and desig-
nated by No. 120350, has been divided into two activities. Pro-
duction of radio and television programmes has become “activity
No. 922007, and activity called “communication; broadcasting of
radio and television programmes” has become “activity No.
64200”. These provisions superseded Art. 1 of the Serbian Radio-
Television Act, which had defined “radio diffusion activity”. This
means that the need for a prior concession of a radio frequency,
according to Art. 3 of the Radio-Television Act, ceased to exist
— an enterprise engaged in the production of radio and TV
programmes certainly does not depend on a frequency in order fo
produce programmes. Registration courts in Serbia have interpre-
ted the provisions quoted above in a different manner and have
refused to allow the registration of enterprises without a prior
permission to use frequencies. The result has been that it has not
been possible to register an enterprise for broadcasting of radio
and television programmes: no competition for the allotment of
frequencies has been published and Radio-Television of Serbia
has contractually granted frequencies very sparingly and arbitra-
rily. The Federal Ministry of Telecommunications published in
February 1998 an announcement for the issuance of temporary
permissions for the use of radio frequencies and TV channels. The
right to participate in the competition was limited only to enterp-
rises registered for broadcasting radio and television programmes.
This completed the vicious circle: without being registered as a
broadcasting enterprise, no frequency can be obtained — without
a frequency, no entity can be registered as an enterprise for the
broadcasting of RTV programmes.
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4.8.3.3. Permission to acquire and operate a radio or tele-
vision station. — According to Art. 72 of the FRY Communica-
tions Systems Act, a request to obtain permission to acquire and
operate a radio station must be accompanied by information on
technical data pertaining to the station (transmitter) — its locati-
on, purpose, outgoing force, antennae, as well as the opinion of
the competent state agency on compliance with the plan of the
development of radio communications. Unfortunately, the Serbian
Ministry of Transportation and Communication has never reacted
to any request to deliver such an opinion, which has resulted in
perpetual “silence of administration”. General Administrative Pro-
cedure Act (SI. list SRJ, 33/1997-1) allows the Federal Ministry
of Communications to issue a permission for the transmitter wit
hout the previous opinion of the agency of the republic, if the
latter refuses to react. However, in reality the federal Ministry has
always refused to decide on the application without the opinion
of the republic agency, so that it has not been possible to obtain
a permission for the acquisition and operation of radio stations.

Additional requirements are set by the Regulation on the Data
and Documentation to be Submitted with an Application for the Ac-
quisition of a Permit to Operate a Radio Station (SI. list SFRJ,
44/1976-1329, Art. 14 para. 1.1). It requires the presentation of the
following documents:

— a certificate that the applicant has been registered for the
activity for broadcasting of television programmes, issued by
the court of registration (see 1.4.8.3.2)

— a decision of the republic Ministry of Information to include
the enterprise into the register kept by that Ministry (see
1.4.8.3.5).

The aforementioned provisions of the Regulation increase in
fact the number of requirements for the submission of an application
for a permit to operate the transmitter; as it happens very often in the
FRY, a right is further restricted by legal provisions below the rank of
legislative act. The Regulation is therefore probably contrary to the

132



Legal Provisions Related to Human Rights

Constitution; furthermore, it lacks logic demanding two state organs
to mutually condition the issuance of their acts, neither of them willing
to be the first to act (see 1.4.8.3.5).

4.8.3.4. Establishing a public station (radio or television). — A
radio station is established when the enterprise intending to broadcast
radio and TV programmes adopts the relevant act. Given that the
adoption of an act on the establishment of a station does not require
the participation of any organ of the state, this has been the only step
performed without major difficulties. The contents of the establishment
act are prescribed by Art. 5 of the still valid 1990 Basis of the System
of Public Information Act of the former Socialist Federal Republic of
Yugoslavia (SI. list SFRJ, 84/1990-2353).

4.8.3.5. Registering a station. — Art. 7 para. 1 of the RS Public
Information Act states that a public medium can start its operation only
after having been entered into the registry of the means of public
information kept by the Serbian Ministry of Information*° Entry into
the registry is a constitutive act: only properly registered media can
operate legally. Taking into account that the main purpose of the
register is to record information, and not to determine the conditions
under which the media can operate, this condition appears to be in
accordance with international standards.

According to the Public Information Act (Art. 7) and the In-
struction for the Entry of Radio Broadcasting Organisations into the
Registry of Media*! the application must be accompanied by the
following:*2

40 The same according to the new Serbian Public Information Act (Art. 17).

41 The Instruction is an internal act of the Serbian Ministry of Information, not
published in the Official Gazette.

42 The new Serbian Public Information Act (Art. 18, para. 3) provides that secondary
legislation cannot require additional submissions besides the application for the
entry into the registry, which would mean that the provisions of the internal
Instruction are no longer applied. However, in reality it appears that additional
documents are still required. It is still unclear whether the provisions of the
Instruction for the Entry of Radio Broadcasting Organisations into the Registry of
Media are still applied.
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— the decision of the court of registration confirming that the
enterprise has been registered for the activity of radio and TV broad
casting (see 1.4.8.3.2);¥

— the act establishing the medium (see 1.4.8.3 4);

— the decision of the government of Serbia allotting the frequ-
ency (or the contract with the state Radio-Television of Serbia — see
1.4.8.3.1);

— the permission to acquire and operate a radio station, issued
by the federal Administration of Radio Communications (i.e. the fede-
ral Ministry of Telecommunications — see 1.4.8.2.3). However, the
real condition for the issuance of a permit has been the submission of
a copy of a decision to enter the medium into the registry, which has
led to the vicious circle described above: neither the federal Ministry
of Communication, nor the Ministry of Information of a republic have
been prepared to act first, even if their decision would be accompanied
by the warning that its validity is conditioned upon the issuance of the
decision of the other authority. The only way to overcome this burden
has been a contract with the Radio-Television of Serbia (RTS); with
such a contract, the programme is technically broadcast via a RTS
transmitter. Naturally, RTS has always possessed all the necessary
permissions, not least because the Director of the federal Authority for
Radio Communication, which issues the permits, has as a rule occw
pied the position of the technical director of RTS.

The problems with the establishment and operation of electronic
media have been all but insoluble. The only way to legally establish
and operate a radio and TV station has been via a contract with RTS.
This contract includes a frequency allotment, leading to the registration
of the enterprise; the permit for the transmitter is already possessed by
RTS, so that the final registration has not been too difficult. However,
RTS has concluded such contracts with great hesitancy.

Under the existing provisions at various levels it has been
practically impossible for private persons to establish electronic media.

43 This submission is not required by the new Serbian Public Information Act.
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This barrier is of legal nature. Under such circumstances the freedom
to receive and impart information and ideas of all kinds has been
restricted in Yugoslavia on grounds not referred to in Art. 19 para. 3
ICCPR. Some restrictions have been imposed by provisions below the
level of legislative acts. Furthermore, it has never been determined that
restrictions have been necessary for the respect of the rights and
reputations of others or for the protection of national security or of
public order, health or morals. Restrictions in Yugoslav law have been
designed to limit the scope of the freedom of expression and informa
tion, which is legally absolute (cf. General Comment of the Human
Rights Committee, No. 10/19 of 27 July 1983 para. 4). Neither could
it be maintained that the restrictions found in Yugoslav law are in
accordance with the ECHR, especially after the decision in the case of
Informationsverein Lentia et al. vs. Austria (A 276, 1993), where the
European Court of Human Rights took the position that a public
monopoly of broadcasting which resulted in severe restrictions of the
freedom of expression could be reasoned by a “pressing need”. Howe-
ver, the ECHR permits the retention by states of their right to regulate
radio and TV broadcasting on their territory by linking them to prior
permission.

4.8.4. Relevant Criminal Legislation

The nature of the restrictions imposed in Yugoslavia on the
freedom of expression and information can be best observed by the
perusal of the Penal Code of Serbia, which in many respects departs
from international standards and facilitates criminal prosecution and
intimidation of journalists and the media. To be sure, some offences
are described in such a way to include exculpation if the act was
committed in the exercise of the profession of a journalist. The Act
provides that, when determining the nature of the offence, the court
has to take into account the manner in which a text was written, which
corresponds to the requirement of the European Court of Human
Rights that the seriousness of a journalist's contribution is an important
element to determine whether a restriction is “necessary in a democ
ratic society” (Jersild vs. Denmark, A 298 1994, para. 34). Thus, the
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FRY Penal Code (Art. 157, para. 2) and the Penal Code of Serbia (Art.
98, para. 2) contain identical provisions determining that an act against
the reputation of the state will not be punishable if:

... derogatory remarks were made in a scientific, literary or
Artistic work, in serious criticism, in performance of official duties,
in the exercise of the profession of a journalist, in political and
other social activity, in the defence of a right or in protection of
justified interest, if the manner of expression and other circum-
stances do not indicate that the statement was made with the
intention to denigrate, or if the author proves the veracity of the
statements, or proves that there were justified reasons to believe
that the statement made or reproduced was true.*

As already suggested, some offences in Yugoslav law are deft-
ned at variance with international standards. A particularly restrictive
clause is found in the description of the offence of “circulating false
information”, contained in the Serbian Penal Code (Art. 218, para. 1):

A person making public or reproducing false information or
statements with the intention to cause malaise or disquietude
among citizens or to endanger public order or peace, or with the
intention fo obstruct the enforcement of decisions and measures of
state organs or agencies or to diminish the confidence of citizens
in such decisions and measures will be punished by imprisonment

for a maximum three years®>.

Thus formulated, the criminal offence of circulating false infor-
mation offers a wide opportunity to the authorities to prosecute anyone
who utters statements which the former find objectionable, so that the
freedom of speech and public appearance, guaranteed by the FRY
Constitution, as well as the international standards on the freedom of
expression, have been unreasonably restricted. Circulation of false
news (Art. 218 para. 1; Art. 219 para. 2 in conjunction with Art. 219
para. 1 of the RS Penal Code) can be considered a criminal offence,

44 Ttalics added.
45 Ttalics added.
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but its incrimination should be in accordance with the international
obligations of the FRY.

Stipulating that circulation of false information is punishable if
there is an intention “to cause malaise or disquietude among citizens”
is very general and vague and cannot meet the requirements of Art.
20 ICCPR and Art. 10 ECHR. Bearing in mind that Yugoslav courts
in such cases will not apply the principle of proportionality, this
wording is not consistent with the international obligations of the FRY.

The offence of circulating false information “with the intention
to obstruct the enforcement of decisions and measures of state organs
or agencies or to diminish the confidence of citizens in such decisions
and measures” is defined in such a manner to facilitate the prosecution
of political opponents. In some instances a similar restriction could be
reasonable in order to e.g. protect the authority and the impartiality of
the judiciary. In Yugoslav law, especially because of the absence of
the principle of proportionality, there is no safeguard that such a broad
wording will not be used to suppress opinions found unacceptable by
the authorities, and to restrain political debate. The offence of circula-
tion of false information has been widely used by the communist
regime in Yugoslavia to prosecute dissidents.

The definition of the offence of “unlawful possession and ope-
ration of a radio station” in the Serbian Penal Code deserves to be
quoted:

A person possessing a radio station in violation of the
provisions on the system of communications or operating such a
station without permission, will be punished by imprisonment for
up to one year. An offender under para. 1 of this Art., making
public or circulating false information or statements which have led
or could have led to the disquictude of citizens or to a threat to
public order or peace, will be punished by three months to three
years of imprisonment.

If the criminal offence contains the features of the offence
described in Art. 218 of this Act, or if it resulted in present
disquietude of citizens or a threat to public order and peace in a
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wider area, the perpetrator will be punished by one to eight years
of imprisonment.*

This is a very severe incrimination in view of the legal impos-
sibility of obtaining the permission to own and operate a radio station
(1.4.8.2.3). Only an incrimination related to the possession of a legal
radio station could be possibly justified by the restrictions envisaged
in Art. 10, para. 1 in fine of ECHR.

It is no wonder then that journalists and editors working for the
media not controlled by the state have in most cases been prosecuted
because of alleged offences under Art. 218 of the Serbian Penal Code
(journalists and editors of printed and electronic media) and under Art.
219 of the Code (those working for the electronic media).

4.8.5. The Prohibition of Propaganda for War
and of Advocacy of National, Racial or
Religious Hatred

Article 20 ICCPR:

1. Any propaganda for war shall be prohibited by
law.

2. Any advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hos-
tility or violence shall be prohibited by law.

The relevant Yugoslav constitutional and legal provisions gene-
rally correspond to the prohibitions imposed in Art. 20 ICCPR. Howe
ver, there have been very few instances of criminal prosecution for
advocacy of national, racial and religious hatred or for propaganda for
war, although everyone agrees that “hate speech” and propaganda for
war have been very conspicuous both before the outburst of conflicts
in the territory of the former SFRY and after 1991, when military
operations at larger scale started.

46 Ttalics added.
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The constitutions in the FR Yugoslavia do not contain the
prohibition of propaganda for war, but such propaganda is a criminal
offence according to the federal Penal Code, which in its Art. 152
simply states that persons “advocating or instigating to aggressive war’”
will be punished by imprisonment from one to ten years. The differ
ence between this Article and the corresponding provision in ICCPR,
which prohibits “any propaganda for war” (Art. 20) is conspicuous.*’

The provision of the Yugoslav Penal Code can nevertheless be
tolerated bearing in mind the interpretation of the term “propaganda
for war”, given by the Human Rights Committee. The Committee
expressed the view that only propaganda aiming at the commission of
acts of aggression and breaches of peace contrary to the UN Charter
was prohibited, but not of military activity in the protection of the
sovereign right to self-defence or of the right of peoples to self-deter
mination (General Comment 11/19 of 29 July 1983). Hence the great-
est difficulty in the application of Art. 152 of the Penal Code is to
establish whether the advocated war is a war of aggression or armed
action in the exercise of self-defence or of the self-determination of
peoples.

Similar difficulties should not arise in the application of the
corresponding provisions regarding the prohibition of instigation and
incitement to national, racial and religious hatred in Art. 50 of the FRY
Constitution:

Any incitement and instigation to national, racial, religious
or other inequality, as well as any instigation and inflammation of
national, racial, religious and other hatred and intolerance is con-
trary to the Constitution and punishable.

A similar provision is found in Art. 43 of the Constitution of
Montenegro. However, an explicit prohibition of “hate speech” does
not exist in the Serbian Constitution, which indirectly refers to “incite-
ment and instigation of national, racial and religious intolerance and

47 Ttalics added.
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hatred”. The first corresponding reference is related to the prohibition
of political, trade union and other organising and activity (Art. 44).
For the second time it is mentioned as a reason for the banning on the
distribution of articles in the press and the dissemination of other
information (Art. 46). Articles 37 and 42 of the Montenegrin Consti
tution are worded in a similar manner. The provisions of the Federal
Constitution correspond to the nature to the obligation undertaken by
Yugoslavia under Art. 20 ICCPR; this is not the case with the Consti-
tution of Serbia, which links the prohibition of the instigation of hatred
only to the abuse of the freedom of association and information thus
ignoring other forms of incitement and instigation to hatred.

The field of application of the corresponding provisions of the
constitutions of the FRY and Montenegro is wider than demanded by
Article 20 ICCPR; they could include incitement and hatred against
other social groups; e.g. homosexuals. On the other hand, whereas
international norms refer to “incitement to hatred” the Yugoslav Con-
stitution declares punishable incitement to “inequality” and “intoler
ance”. The first notion is probably covered by the general prohibition
of discrimination and the latter is quite imprecise. Art. 20 ICCPR
establishes a causal link between advocacy and incitement. Not any
advocacy of hatred shall be prohibited by law, but only advocacy “that
constitutes incitement to discrimination, hostility or violence”. Art. 50
of the FRY Constitution does not include this narrower determination
so that it reads rather as a political declaration than a binding legal
norm.

Some questions arise in a relation to Art. 134 of the FRY Penal
Code, which explicitly prohibits the instigation of national, racial and
religious hatred, discord or intolerance.

Any person instigating or inflaming national, racial or relig-
ious hatred or intolerance among the nations and national minori-
ties living in the FRY will be punished by imprisonment from one
to five years. If an act defined in para. 1 of this Article was
committed by coercion, ill-treatment, endangering of security, defa-
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mation of national, ethnic or religious symbols, causing damage to
the property of others, desecration of monuments, memorials or
tombs, the perpetrator will be punished by imprisonment from one
to eight years.

Anyone committing acts described in para. 1 and 2 of this
Article through the misuse of his/her position or powers, or if such
acts have led to disorders, violence or other serious consequences
to common life of peoples and national minorities living in the
FRY, the perpetrator will be punished for an act in para. 1 of this
Article — by imprisonment from one to eight years, or for an act
in para. 2 of this Article — by imprisonment from one to ten years.

The second and the third paragraphs of the cited Article pre-
cisely define the manner in which incriminated acts under para. 1 can
be committed. They also encompass elements of some other criminal
offences. This is obviously the result of the events and official attitudes
in the course of the last fifteen years, especially in Kosovo. Para. 1
seriously diminishes the scope of Art. 20 ICCPR. The prohibition of
the advocacy of national hatred is needlessly limited only to “peoples
and national minorities living in the FRY”. ICCPR insists on the
prohibition of “any advocacy of national, racial or religious hatred”,
irrespective of the national group and of the area where it resides. Para.
1 uses only the term “inflame” instead of “advocate” or “instigate”.
Although the selected term can be illustrative, it is better in principle
to use language made precise in international treaties and tested in the
jurisprudence of their supervisory organs.

The prohibition of the advocacy of national, racial or religious
hatred is reflected in two other Articles of the FRY Penal Code. Art.
100 declares punishable the derision of peoples, national minorities
and ethnic groups, but again only of those living in Yugoslavia. Art.
145 defines the criminal offence of instigation of genocide and other
war crimes: the prohibited conduct broadly corresponds to serious
forms of activity prohibited by Art. 20 ICCPR.
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4.9. The Right to Freedom of Peaceful
Assembly

Article 21 ICCPR:

The right of peaceful assembly shall be recognised.
No restrictions may be placed on the exercise of this
right other than those imposed in conformity with the
law and which are necessary in a democratic society in
the interests of national security or public safety, public
order (ordre public), the protection of public health or
morals or the protection of the rights and freedoms of
others.

4.9.1. General

The freedom of peaceful assembly is guaranteed in the Yugos-
lav constitutions, and both republics regulated in more detail, in their
laws, the enjoyment of this right (Public Assemblies of Citizens Act
of Serbia, SI. glasnik RS, No. 51/1992—-1791; Public Meetings Act of
Montenegro, SI. list RCG, No. 57/1992-1053). According to the FRY
Constitution (Art. 40):

The freedom of meetings and other public assemblies is
guaranteed to the citizens, without permission, with a previous
notification by authorities.

The freedom of meetings and other peaceful assemblies may
be temporarily limited in order to prevent the endangering of health
and morals, or for the protection of persons and property.

Similar provisions exist in the constitutions of Serbia (Art. 43),
and of Montenegro (Art. 38); however, they do not mention the
freedom of “peaceful” assemblies, but the freedom of “public” assem-
blies. In this part, the wording of the FRY Constitution follows the
wording of the international instruments which refer to the right to
“peaceful” assemblies.
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The FRY Constitution (Art. 40, para. 2) and the Constitution of
Montenegro (Art. 39, para. 2) regulate in the same way the possibility
of restriction of the freedom to assembly, stipulating that it may be
temporarily limited by the decisions of the competent authorities, in
order to prevent the endangering of health and morals, and in order to
protect persons and property”. These grounds are in accordance with
the international standards. It is not stated that they must be “necessary
in a democratic society”, but the refusal to adopt the principle of
proportionality regarding the restriction of human rights obviously
represents a defect of the Yugoslav legal system.

The Constitution of Serbia (Art. 43), mentions, besides the
restrictions prescribed by the FRY Constitution and in the Constitution
of Montenegro, as a reason for the restriction of peaceful assemblies,
the “prevention of the disruption of public traffic”. This provision
opens broad avenues for abuses of the restriction of the freedom of
public assembly; furthermore, there is no mention of it in the interna
tional instruments.

The Yugoslav constitutions guarantee the right to the freedom
of assembly to “citizens” only, and not to “everyone”, as it is said in
international documents. Nevertheless, according to the Citizens As
semblies Act of the RS, a foreigner may convene a public meeting,
with the previous approval of the police. Furthermore, the law says
that police approval is necessary for the appearance of a foreigner at
a meeting (Art. 7). This provision not only regulates the enjoyment
of the right to the freedom of assembly, but it also, apparently,
represents a very broad restriction of the right to the freedom of
expression.

According to the Serbian Act, public meetings may take place
in one place, or may be moving (Art. 3, para. 1 of the Citizens
Assemblies Act of RS). Such a provision, which regulates the mo-
dalities of public meetings, has its sense in a country in which the
tradition of public demonstrations by private actors did not exist for
a long time.
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The Serbian Act defines assembly as “convening and holding a
meeting or other gathering at an appropriate place” (italics added, Art.
2, para. 1). An “appropriate” space is defined by the Act:

A space is considered appropriate for a meeting if it is
accessible and suitable for gatherings of persons whose number and
identities are not known beforehand and in which the gathering of
citizens does not cause disturbances of public traffic, and does not
endanger health, public morals or security of persons and property
(Art. 2, para. 2).

It follows that, in order to hold a public meeting in a certain
area, such a meeting, must not inter alia provoke “disturbances of
public traffic”. As already stated, this reason for the restriction is
already found in the provisions of the Constitution of Serbia. True, the
law somewhat mitigates this restriction, for it prescribes that a meeting
may be held in an area with public traffic, if it is, inter alia, possible
to change temporarily the regime of public traffic (Art. 2, para. 3). It
seems that the “disturbance of public traffic” represents an excessively
restrictive basis for the restriction of the freedom of assembly, and that
is incompatible with international standards. The other reasons for the
restriction of that freedom, quoted in the Act, which make an area
inappropriate for public meetings, refer to much more important and
broader public interests, as, e.g., the health hazards. Unlike that, the
“disturbance of public traffic”, as a rule cannot reflect a public interest
liable always to prevent the enjoyment of the freedom of assembly at
a certain place, it being “necessary in a democratic society”. Public
traffic can always be regulated in accordance with the needs.

It should be also emphasised that the problem lies in the fact
that a municipality or a city are expected to decide in advance what
areas are “appropriate” for public meetings. For instance, the City
Assembly of Belgrade prescribed the places for the meetings of cit+
zens, some of them outside downtown Belgrade, so that in such cases
the convenors of the meetings could hardly hope to achieve the objec
tive of the meeting (Decision on the determination of the areas for the
meetings of citizens in Belgrade, SI. list Grada Beograda, No.
17/1992-939). Although the Montenegrin Act, unlike the Serbian one,
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does not define the appropriate areas for gatherings, and does not
mention the disturbance of public traffic as a reason for restrictions, it
still prescribes that the municipality “defines the places, i.e. areas for
public meetings” (Art. 4 of the Public Meetings Act of RM).

The organisation of public meetings has thus been spatially
limited in advance, instead of having the authorities decide, in each
individual case, whether a certain area is, at a given moment, suitable
(“appropriate”) for public meetings. Of course, the organisers of meet
ings will always wish to convene their meetings in the most attractive
places, in order to attain maximum effects, and so as to attract the
greatest possible number of persons. According to the international
standards, the right to assembly may be exercised in various ways:
outdoors or indoors, in private areas or in private premises, in streets
or on squares, still or in motion (demonstrations, protest marches, etc.)
In certain cases, authorities may prohibit or interrupt public meetings,
or the state, if it wants to limit the freedom of assembly, may check,
for each individual case, whether some of the reasons for the restriction
of the meeting exist, and whether it is “necessary in a democratic
society”.

It must be conceded that in practice the restrictive provisions of
the Serbian law have mainly not been applied and that public meetings
have been held, more or less, without restrictions. In most cases, the
police have not shown enthusiasm to enforce the restrictions, except
in the case of the months-long demonstrations of the citizens of Serbia
because of the annulment of the 1996 local elections (1996-1997). At
that time, it was prohibited to demonstrate on roadways in Serbian
cities, and huge police force was used to enforce that prohibition.

Concerning the places of public meetings, the federal Strikes
Act (SL. list SRJ, No. 29/1996) contains a provision according to which
the place of meetings of workers on strike cannot be outside the
premises of their enterprise (Art. 4, para. 5, line 3). In that way,
accordingly, strikers cannot hold public demonstrations. The Federal
Court refused to examine the constitutionality of these provisions,
considering that they do not affect the enjoyment of human rights,
guaranteed by the FRY Constitution. According to the Court:
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The legal limitation of the place of the gatherings of the
participants in a strike to the business premises of employees does
not represent a restriction of the personal and political freedoms of
the citizens, which are manifested in the freedom of all citizens to
move, to think, speak and gather together (Decision IU, No.
132/96, of 9 October 1996, Decisions of the FCC, 1996, p. 33-34);

According to the republic laws, the organisers of public meet
ings are bound to notify the police, at least 48 hours in advance in
Serbia, and 72 hours in Montenegro, of the public meeting (Art. 6,
para. 1 of the Assemblies of Citizens Act of RS; Art. 3, para. 1 of the
Public Meetings Act of RM). According to the Serbian law, if a public
meeting is held on a place with public traffic, which means that the
traffic regime should be changed, the meeting must be announced 5
days earlier (Art. 6, para. 2). The Serbian Act prescribes that the police
shall dispel a meeting which is held without previous announcement
and that “measures for the establishment of public order and peace
shall be undertaken” (Art. 14).

4.9.2. Prohibition of Public Meetings

According to the Assemblies of Citizens Act of RS, the police
may prohibit public meetings for reasons established by the Constitu-
tion (health hazard, dangers to public morals or to security of persons
or property), including the disturbance of public traffic (Art. 11, para.
1). The organiser must be informed about the ban at least 12 hours
before the beginning of the meeting. It is possible to appeal against
the decision on the prohibition of a meeting (which does not postpone
the enforcement of the decision); administrative suits may be conduc-
ted against the final decisions. The greatest shortcoming of this provt
sion lies in the fact that it does not determine specific criteria for the
prohibitions of public meetings; it only copies the restrictions prescrt
bed by the Constitution of Serbia. The police are given carte blanche
to prohibit public meetings. Furthermore, the legal protection is not
supported by urgent procedure, which makes it possible to the police
to simply ban a meeting, while the legal remedies against such a
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prohibition may bring results months after the prohibition, when the
public meeting is deprived of any purpose.

The police may also prohibit meetings temporarily, if the me-
etings are directed at the violent overthrow of the constitutional order,
at the violation of human rights or at the instigation of racial, religious
or national intolerance and hatred (Art. 9, para. 1). A temporary
prohibition can be issued before the meeting, and in such cases the
organiser must be informed about the ban at least 12 hours before the
time determined for the beginning of the meeting (Art. 9, para. 2).
However, a temporary prohibition may become permanent only by the
decision of the court. The police must address the request for the
prohibition of a public meeting to the district court and the court has
to decide upon it within 24 hours. The organiser may complain against
the decision of the district court to the Chamber of the Supreme Court
of Serbia (within 24 hours from the receipt of the decision); the
Chamber must decide within 24 hours (Art. 10).

If there appears the need for a temporary or permanent proht
bition of a meeting during the meeting itself (see above), the police
may interrupt the meeting (Art. 12, para. 1). The legal protection in
the case of interruption of a public meeting depends on the nature of
the prohibition: whether it is a prohibition by the police, or a temporary
prohibition, in which case the court must decide in the last instance,
to make it a permanent measure.

In Montenegro, a public meeting may be prohibited or inter
rupted for similar reasons for temporary prohibitions as in Serbia (e.g.,
violent overthrow of the constitutional order; Art. 7 of the Public
Meetings Act of RM). Furthermore, a meeting is interrupted if riots
take place, and if circumstances which may endanger public order and
peace, security of traffic, etc. appear (Art. 6, para. 1, linked to Art. 5,
para. 3). The police may temporarily prohibit a public meeting if such
a prohibition is necessary for the security of persons and property, for
the protection of public morals or for preventing hazards to health (Art.
8). In this part, the provisions of the Montenegrin law are in accor
dance with international standards.
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Concerning legal protection, the Montenegrin law allows com-
plaints to a higher administrative body; an administrative suit is pos-
sible against the decisions of such authorities. The Montenegrin law
prescribes that a public meeting may be held if the competent organ
does not take a decision on the complaint within 24 hours from the
reception of the complaint (Art. 10, para. 4). This provision is more
liberal than the one in the Serbian law (Art. 11 of the Assemblies of
Citizens Act of RS), but still does not secure urgent protection of the
courts in the cases of prohibition or interruption of a public meeting.

4.10. The Freedom of Association

Article 22 ICCPR:

1. Everyone shall have the right to freedom of
association with others, including the right to form and
join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of
this right other than those which are prescribed by law
and which are necessary in a democratic society in the
interests of national security or public safety, public
order (ordre public), the protection of public health or
morals or the protection of the rights and freedoms of
others. This Article shall not prevent the imposition of
lawful restrictions on members of the armed forces and
of the police in their exercise of this right.

3. Nothing in this Article shall authorise States
Parties to the International Labour Organisation Con-
vention of 1948 concerning Freedom of Association and
Protection of the Right to Organise to take legislative
measures which would prejudice, or to apply the law in
such a manner as to prejudice the guarantees provided
for in that Convention.
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4.10.1. General

All Yugoslav constitutions guarantee the freedom of associati-
on. The constitutions of the FRY and of Montenegro use the same
wording: “The freedom of political, trade union and other association
and action, is guaranteed to the citizens without preliminary permissi
on, by simple registration with the competent authority” (Art. 41, para.
1 of the FRY Constitution, Art. 40, para. 1 of the Constitution of
Montenegro). Similar wording is found in the Constitution of Serbia
(Art. 44, para. 1).

The constitutions of Serbia and of Montenegro guarantee the
freedom of trade union association as well, while the FRY Constitution
underlines that the trade unions are established in order to protect the
rights and to promote the professional and economic interests of their
members (Art. 41, para. 3 of the FRY Constitution). This wording of
the function of the trade unions corresponds to Art. 8, para. 1(a)
CESCR, but is narrower than the wordings in the ICCPR and in the
CESCR (Art. 11). According to ICCPR and CESCR, the freedom of
trade union association is the right of every individual to establish and
join trade unions in order to protect “his or her interests”, a wording
which is included in Article 22 ICCPR, in order to emphasise the fact
that the trade unions also stand for the human rights of their members.

The political and trade union associations in the FRY, which act
on the entire territory of the FRY, are established and operate accor
ding to the federal Act on Association of Citizens into Societies, Social
Organisations and Political Organisations established for the territory
of the FRY (S list SFRJ, No. 42/90-1253; further on “The Associa-
tion of the FRY Citizens Act”). The status of the organisations whose
activities are limited to the territory of only one republic is governed
by separate republic laws. Montenegro adopted the Association of
Citizens Act (SL list RCG, No. 23/1990-321), while in Serbia, there
are two laws; 1) The Social Organisations and Citizens Associations
Act (S glasnik SRS, No. 24/1982-1193), which regulates the estab-
lishment and activities of social organisations and of citizens associa
tions; and 2) The Political Organisations Act (SI. glasnik SRS, No.
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37/1990-1381), which deals with political organisations. There are two
laws in Serbia because the Social Organisations and Citizens Assock
ations Act was adopted in 1982, in the time of the one-party system.

All the laws were adopted before the coming in force of the
present constitutions, therefore they are not completely harmonised
with them. In Serbia, the trade union organisations and of citizens
associations are still established on the basis of the 1982 Social Orga-
nisations and Citizens Associations Act, which is very much burdened
by socialist rhetoric and archaic restrictions. For instance, Article 2
prescribes that “the association of working people and citizens into
social organisations and associations contributes to the further deve
lopment of the socio-political system, to the creation of new contents
and new elements which stimulate the development of human beings
as free and creative persons in the self-managed socialist society”. The
ideological nature of that Act is in complete disharmony with interna
tional instruments. Bearing in mind its obsolescence and partial inap-
plicability due to the disappearance of the socio-political system on
which it was based, there is an acute need for a new law, which would
regulate the association of citizens in harmony with the new constitu-
tional order.

The freedom of association does not represent only an indivi
dual right of individuals to establish political and trade union organi-
sations with persons of the same mind or to join already existing
organisations; it also includes the collective right of organisations to
self-organisation and activity aimed at the achievement of common
interests of their members. The ILO Convention 87 on the trade union
freedom and on the protection of trade union rights explicitly prescr
bes, in Art. 3, that the trade union organisations are authorised to adopt
their statutes and administrative rules, to elect freely their representa
tives, to organise their management and their activities and to formuw
late action programmes. Similarly, the Federal Constitutional Court
concluded that the provision of Art. 5, para. 2 of the Election of the
President of the Republic Act was unconstitutional (S/. list RCG, No.
49/1992); according to that provision “one political party may nomt
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nate only one candidate for the election of the President of the Repu
blic” (No. TU 155/97, SI. list SRJ, No. 46/97-2). In the reasoning, the
Court states that the “constitutional freedom of political association
assumes that nobody and nothing, including legal prescriptions, can
deprive a party of the right to self-organisation, nor of the right to
regulate autonomously the modalities of its activities ...” and that such
a legal prohibition “prevents the citizens associated in political parties
from autonomously regulating those relations which, in accordance
with the constitutional principles of the freedom of association, repre-
sent their autonomous right ...”.

4.10.2. The Registration and the Termination
of Activities of an Association

The freedom of political and trade union organisation is condi
tioned on registration by the competent ministry of justice — for
political organisations, and by the competent ministry of labour for
trade union organisations. On the day of the registration, the organisa
tion acquires the status of a legal person and may start its activities.
Since an organisation may act only after the registration by the com+
petent authority, the provision of the FRY Constitution prohibiting “the
establishment of secret organisations and paramilitary organisations”
is superfluous (Art. 42, para. 2). The procedure of registration starts
with the submission of an application to the competent authority to
register the organisation in the registry within 15 days (30 days for the
establishment of political parties in Serbia).

The question of the cessation of the activities of political and
trade union organisations, i.e. of the basis for their deletion from the
registry is very important for the enjoyment of the right to free
association. All Yugoslav laws prescribe that an organisation ceases to
exist a) by the decision of the organ determined by the statute of the
organisation, b) if the number of members of the organisation decrea
ses below the limit determined for the establishment of the organisa
tion, c) if it is found that the organisation discontinued its activities
(except for political organisations in Serbia), or d) if the activity of the
organisation is prohibited.
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The adoption of a decision on the prohibition of the activities
of a political or trade union organisation should be within the compe-
tence of a court, and not of an administrative body. The ILO Conven-
tion No. 87 prescribes explicitly, in its Article 4, that administrative
authorities may not dissolve or suspend trade union organisations.
Contrary to that, the decisions on the prohibition of the activities of
the trade union organisations in Serbia, and of political and trade union
organisations registered at the FRY level, are taken by the administra-
tive body which is competent for their registration. (Art. 67 of the
Association of Citizens of the FRY Act ; Art. 20 of the Social Orga-
nisations and Associations of the Citizens of Serbia Act). The Social
Organisations and Associations of Citizens of Serbia Act, unlike the
Association of the Citizens of the FRY Act, does not require that the
decision on the prohibition of activities be reasoned. Furthermore, both
laws contain a pernicious provision, according to which organisations
are bound to cease their activities on the day when they receive the
decision, and not on the day of the coming of the decision into force.
The Association of the Citizens of the FRY Act foresees the possibility
of administrative dispute before the Federal Court against decisions on
the prohibition. However, the Social Organisations and Associations
of Citizens of Serbia Act does not prescribe any kind of special court
protection.

The decisions on the prohibition of the activities of political
organisations in Serbia are taken by the Supreme Court, at the proposal
of the public prosecutor (Art. 12, para. 5 of the Political Organisations
of Serbia Act). Complaints may be filed against the decisions of the
Supreme Court (Art. 13, para. 4). In Montenegro, the Constitutional
Court decides on the prohibitions of political organisations or of
citizens associations, at the proposal of the public prosecutor or of the
administrative body which keeps the registry of the organisations (the
Constitutional Court of Montenegro Act, SI. list RCG, No. 44/1995—
342).
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4.10.3. Associations of Aliens

Unlike the ICCPR and the CESCR, which guarantee the free-
dom of association to “everyone”, the federal and Montenegrin consti
tutions guarantee that right only to “citizens” The Constitution of
Serbia is different, for, in accordance with the formulation of that
freedom in the international instruments, it does not make a difference
between the citizens and the aliens.

Nevertheless, the laws do not deny completely the freedom of
association of aliens. The Montenegrin Association of Citizens Act and
the Serbian Social Organisations and Associations of Citizens Act
allow the establishment of associations of aliens, but not of their
political and social organisations, including trade unions. The associa
tions of aliens are subject to a special regime, which is regulated in
more detail by the federal Movement and Residence of Aliens Act (S/.
list SFRJ, No. 56/1980-1662). According to Article 68, para. 1 of that
Act, “the associations of foreigners are established on the basis of
permission of the competent authorities”. Licenses for the establish-
ment of associations of foreigners, established for activities in the
territory of the FRY, and for activities in the territory of Serbia, are
issued by the federal and republic organs of the interior (police),
respectively.

Besides being subject to a very restrictive system of licenses,
the right to the freedom of association of foreigners is additionally
limited by the absence of judicial protection. According to the Serbian
and Montenegrin laws, if the police refuse to issue a license for the
establishment of an association of foreigners, if they refuse its entry
into the register or prohibit an association, a complaint can be submit
ted to the government. However, it is not allowed to file an adminis
trative suit against such the decision of the government (Art. 32 of the
Association Act of RM and Art. 70 of the Social Organisations and
Citizens Association Act of RS).

4.10.4. Restrictions

4.10.4.1. Prohibition of an organisation. — All constituti-
ons in the FRY prohibit political and trade union organising and
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activities if they are directed at the violent overthrow of the
constitutionally established order, the violation of the territorial
integrity and independence, the violation of constitutionally gua-
ranteed rights and liberties of men and citizens, and at fostering
national, racial and religious intolerance and hatred (the FRY
Constitution, Art. 42, para. 1; Constitution of Serbia, Art. 44,
para. 2; Constitution of Montenegro, Art. 42). Such activities are
incriminated in the penal legislation as well. The requirements of
ICCPR and CESCR are used to determine the legal basis for the
restriction of political and trade union activities. To these cond#
tions, the federal and Montenegrin constitutions add the prohibi
tion related to the instigation of “other intolerance and hatred”,
which is not qualified. This formulation can cover anything, in-
cluding the “intolerance” of the government, of which the oppo-
sition could be accused. The Yugoslav laws on the freedom of
association also prescribe that trade union or political organising
may be prohibited if it is directed at the achievement of legally
prohibited objectives.

It should be underlined again that the Yugoslav legal system
does not accept the principle of proportionality in the restrictions of
human rights, and does not take into account the fact that all restricti-
ons must be “necessary in a democratic society” as it is required by
the ICCPR and the CESCR, concerning the freedom of association. In
certain cases, the prohibition of political parties, according to the
Yugoslav constitutions and laws, may prove to be contrary to the
requirements of Art. 22 ICCPR.

Furthermore, the existing laws expand in an inadmissible way
the scope of the prohibition of the activities of organisations and
associations. Thus the Association of the Citizens Act of the FRY
prescribes that political and trade union organisations may be prohibi
ted not only if they act in a way which is not in accordance with the
law, but also if they do not act in accordance “with the objectives for
which they were established, or with a certain programme orientation,
or programme of a political organisation” (Art. 20). According to that
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provision, e.g., a political organisation might be prohibited if it decla
res in its programme that it is a royalist organisation, and does not act,
according to the assessment of the competent body, in accordance with
its royalist orientation. Such a provision permits inadmissible interfe-
rence in the activities of trade union and political organisations, it gives
the possibility to the authorities to assess by themselves what is the
meaning of a programme of a political organisation, whether it behaves
in accordance with that programme, etc. It is very difficult to see what
general social interest could stand behind such a provision which
allows direct interference of the state in the freedom of association —
one of the fundamental human rights.

The Political Organisations Act of Serbia prescribes in Art. 12,
para. 2, that a political organisation may be banned if it accepts minors
as members or if “it abuses minors for political purposes”. Although
the objective of this provision is the protection of minors, the wording
“abuse of minors for political purposes” is wide and vague and requires
more precision.

The FRY Constitution prescribes, in Art. 41, para. 2, that “the
sources of revenue of political parties are accessible to the view of the
public”, which is understandable, for that makes transparent the finan-
cing of the political parties, which is desirable in a democratic society.
On the other hand, political organisations are not allowed to receive
funds from abroad, either from physical or from legal persons (Art. 5,
para. 2 of the Association of Citizens Act of the FRY; Art. 11, para.
2 of the Association of the Citizens Act of Montenegro; Art. 2, para.
1 of the Financing of the Political Organisations Act of Serbia, SI.
glasnik RS, No. 32/1997-638). Although it can be said that such a
restriction represents a part of allowed grounds for the restriction of
the freedom of association, like e.g. the protection of the public order
or of the national security (the prohibition of receiving money from
abroad by the political parties is meant to prevent inadmissible inter
ference of foreign countries in the internal political life), it is still a
question whether the complete prohibition of financing from foreign
countries could be considered as “necessary in a democratic society”.

155



Human Rights in Yugoslavia 1998

Citizens Associations Act of Montenegro (Art. 28, para. 3) and
the Political Organisations Act of Serbia (Art. 12, para. 3) prescribe
that a political organisation shall be prohibited if it acquires funds from
abroad for the achievement of its objectives. Such a measure does not
correspond to the interest which is protected, and could not be const
dered as necessary in a democratic society. The Associations of Citt
zens Act of the FRY prescribes a more appropriate solution, and that
is the confiscation of the funds acquired abroad and fine for the
delinquent political organisation (Art. 22, para. 1, line 2, and Art. 24).

4.10.4.2. Other restrictions. — The Associations of Citizens
of Montenegro and the Political Organisations Act of Serbia pres
cribe that the founders of political and trade union organisations,
or in Serbia of political organisations only, may not be persons
who had been sentenced for certain criminal offences, five years
after they served the sentence, were pardoned, or the enforceabr
lity of a sentence expired (Art. 5 of the Association of Citizens
Act and Art. 5, para. 2 of the Political Organisations Act). The
criminal offences mentioned are in the category of “criminal of-
fences against the social order and security”. According to the
Montenegrin law, they also include criminal acts against the FRY
Army, against humanity and international law, and against the
liberties and rights of men and citizens, and the instigation of
national, racial and religious hatred and intolerance.

The prohibition of the establishment of political and trade union
organs (but not including the prohibition to take part in them), five
years after serving a sentence, or after pardon or the expiration of the
enforceability of a sentence, was established by law. Also, it is proba
bly in the domain of admissible grounds for restrictions of the right to
the freedom of association, as, for instance, national security or public
order.

The public interest in this case is to prevent persons sentenced
for certain criminal offences (e.g., against the constitutional order and
the security of the FRY, like the disclosure of state secrets, armed
rebellion, instigation to violent change of the constitutional order, etc.)

156



Legal Provisions Related to Human Rights

to, possibly, repeat their criminal offences. This is why they are not
allowed to be founders of political or trade union organisations. The
intention is to prevent them from repeating their criminal acts. On the
other hand, it is not prohibited to them to be members of such assoct
ations, which makes such a measure absurd: such persons may estab-
lish trade unions or political parties by the intermediary of their
friends, and eventually direct the activities of such organisation to
become unlawful; in that way the purpose of the prohibition of foun
ding organisations is completely missed.

An association is prohibited if its activities are directed at the
violent overthrow of the constitutional order, to the fostering of racial
or national hatred, etc. In that case, the consequence is being punished
— the prohibition of an organisation is the final sanction for the
unlawful activities of the organisation. If an organisation is founded
by persons who have been sentenced for certain criminal offences, and
have served their sentences, this does not mean that their association
would be involved in unlawful activities. The right to the freedom of
association of such persons thus is completely abolished: this freedom
includes the right to establish political or trade union associations. The
effect is similar to the effect of “preliminary censorship” in the field
of the freedom of press. Something is prohibited for preventive rea
sons, before it is established whether it should be prohibited due to
justified reasons. There are other ways of monitoring the activities of
political and trade union organisations and of preventing their unlawful
activities. This is the most severe measure, which is obviously not
necessary in a democratic society for the achievement of the legitimate
interest of the protection of the public order or of national security.

4.10.5. Restrictions of Freedom of Association
of Members of Armed Forces and the Police
The ICCPR and the CESCR authorise states to restrict the right
to free association of the members of the armed forces or of the police,
and, according to the CESCR, of the members of the state administra-
tion as well (Art. 22, para. 2 ICCPR and Art. 11, para. 2 of the
European Convention). In view of the traditional meaning of the word
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“restriction” and the fact that both the ICCPR and CESCR talk about
the restriction in “exercising” the right to free association, which
means that the measure should not endanger the existence of that right
per se, the absolute prohibition of political and trade union association
to these categories of persons cannot considered to be acceptable.

Nevertheless, the Yugoslav constitutions and laws provide for
the absolute prohibition of political and trade union association to the
professional members of the army and of the police. According to the
FRY Constitution, “the professional members of the army and of the
police of the Federal Republic of Yugoslavia are not allowed to join
trade unions” and “shall not be members of political parties” (the FRY
Constitution, Art. 42, para. 2 and 3). This provision is made opera
tional in the Army of Yugoslavia Act (SI. list SRJ, No. 43/1994-600),
which prescribes, in Art. 36, that “professional soldiers, students of
military academies and students of military secondary schools may not
be members of political parties, are not entitled to trade union organ
isation and to strikes”. The right to the freedom of trade union and
political association is thus completely denied to such persons.

Unlike that general prohibition, para. 2 of the same article
prescribes that “soldiers, when serving the military service, and mem+
bers of the reserve, while in service in the army, may not participate
in the activities of the political parties”. This restriction would be in
accordance with the ICCPR and the CESCR, because it concerns the
restriction of the exercise of political activities (expression) and of the
right to association during a determined time period, and it does not
endanger the substance of that right, as the previous Article.

The Constitution of Montenegro does not prescribe the prohibt
tion of the trade union organising to members of the police; however,
Art. 41, para. 2 prescribes that “professional members of the police
may not be members of political parties”. The Constitution of Serbia
does not contain such provisions.

The personal restrictions of the freedom of association are ex
tended, in the Yugoslav constitutions, to some other persons, not
referred to in the international instruments. Therefore, such restrictions
should be assessed in the light of generally admitted restrictions. Thus
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the FRY Constitution prescribes that the “judges of the Federal Con
stitutional Court, judges of the Federal Court, the Federal Public
Prosecutor ... may not be members of political parties” (Art. 42, para.
3 of the FRY Constitution). The Constitution of Serbia does not
contain that prohibition; however, the Serbian Public Prosecutor's Of
fice Act (SI. glasnik RS, No. 43/1991, Art. 7) and the Courts Act (SI.
glasnik RS, No. 46/1991, Art. 5) prescribe that both the Public Prose-
cutor and the Deputy Public Prosecutor and the judge “may not exer-
cise political functions”.

It can be assumed that the restriction of the freedom of political
organisation of the judges and public prosecutors is intended to protect
a legitimate interest, and that is the assurance of impartial and inde-
pendent judiciary, and, consequently, the protection of public order.
Nevertheless, the complete denial of the right to political organising
of these persons, established by the FRY Constitution, represents an
exceedingly radical and inappropriate measure which does not satisfy
the standard of “being necessary in a democratic society”, for there
exist other, less restrictive ways to protect public interests. In that
sense, the solutions of the Serbian laws on the prosecutor's office and
on the courts are more appropriate: these laws do not deny the right
of political organising to public prosecutors and judges; they only limit
such rights, for it does not allow these persons to perform political
functions. An even more precise solution is found in the Constitution
of Montenegro, where Art. 41, para. 3 prescribes that the “judges,
judges of the Constitutional Court and public prosecutors may not be
members of the organs of political parties” (italics added).

The Act on Labour Relations in the Organs of the State of
Serbia (SI. glasnik RS, No. 48/1991) expands the restriction of the
freedom of political organising to persons employed in state agencies
and to appointed persons. Art. 4, para. 3 of that law prescribes that
such persons “may not be members of the organs of political parties”.
This restriction is in accordance with the CESCR, which permits the
restriction of the enjoyment of the right to free association of the
employees in the state administration. Unlike the European Conven
tion, the ICCPR prescribes such restriction only for the members of
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the army and of the police, and not for the persons employed in the
state administration. In this case, that restriction should be evaluated
in accordance with the general conditions of the restriction of the
freedom to association. Concerning those persons, the prohibition is
personally too broad, for the definition of persons employed in the
state administration includes translators, typists, librarians, etc. It can-
not be said that there exists an important social interest, “necessary in
a democratic society”, which would not allow these persons to be
members of the organs of political parties.

The Constitution of Montenegro prohibits “political organisati
on in state agencies” (Art. 41, para. 1). Also, State Administration Act
(SL. glasnik RS, No. 20/1992) prescribes, in Article 6, that it is prohi-
bited “to organise political parties and other political organisations or
various organisational forms of such organisations in the organs of the
state administration”. This prohibition is in accordance with the inter-
national standards, for its purpose is to prevent the identification of the
state organs with any political organisation.

4.10.6. The Right to Strike

Trade unions and political organisations have the right to un-
dertake actions aimed at the protection of their members. The right to
strike represents one of the most important measures which may be
undertaken by the trade unions to that purpose. That right is explicitly
guaranteed by Art. 8, para. 1 (d) CESCR and by Art. 6, para. 4 of the
European Social Charter, but not explicitly by the ICCPR or the
ECHR.*8

48 Unlike the Human Rights Committee which decided, in a controversial view, that
the right to strike was not included in the right to association guaranteed by the
ICCPR (Alberta Union vs. Canada, No. 18/1982), the European Court of Human
Rights recognised the importance of the right to strike for the promotion of the
freedom of trade union association, but its scope and importance are still to be
elaborated in the jurisprudence of the Court (Schmidt and Dahlstrom vs. Sweden,
A 21, 1976). The ILO Committee for the freedom of association also took the view
that the right to strike, which is not explicitly mentioned in the ILO Convention
No. 87, represents a legitimate and essential way in which the trade unions promote
the interests of the employees (No. 118/1982, para. 2.3).
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The Yugoslav constitutions guarantee the right to strike. Accor
ding to the FRY Constitution “employees have the right to strike, in
order to protect their professional and economic interests, in accordan
ce with the federal law” (Art. 57, para. 1; the same in the Constitution
of Montenegro, Art. 54, para. 1). The Constitution of Serbia does not
prescribe what is meant under strike, but only says that “the employees
have the right to strike, in accordance with the law” (Art. 37 of the
Constitution of Serbia).

The CESCR prescribes that the right to strike should be “exer
cised in conformity with the laws of the particular country” (Art. 8,
1d), which permits the introduction of certain restrictions in order to
mitigate the harmful effects and consequences of strikes to public
order; however, the right to strike itself cannot be denied. This is the
sense of the restriction of the rights to strike in the FRY Constitution
by stipulating its lawful objectives, i.e. the protection of professional
and economic interests, which is permitted by international standards.

According to the FRY Constitution, Art. 57, para. 2, “the right
to strike may be limited by federal law, when that is required by the
nature of the activity or by public interests”. The Strikes Act (S list
SRJ, No. 29/1996) establishes a special regime of strikes “in operations
of public interest or in operations where the interruption of work could,
due to the very nature of the operation, endanger the health and lives
of the public, or cause great damage” (Art. 9, para. 1). Operations of
public interest include the activities important for the defence and
security of the FRY, and the activities necessary for the fulfilment of
international obligations (Art. 10, para. 3). In such operations, the right
to strike may be exercised if some special conditions are fulfilled “to
assure the minimum of the working process which guarantees the
safety of persons and property or represents an irreplaceable condition
of life and work of citizens, or of the operation of other enterprises ...”
(Art. 10, para. 1) or the continuation of activities important for the
defence of the FRY and for the international obligations of the FRY.
The minimum working process is determined by the director, and, in
the case of public services and public companies, the founder, in the
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way determined by the general act of the employer, in accordance with
the collective agreement (Art. 10, para. 3).

It is quite obvious that there is a need for a special regime for
strikes in the activities of special importance for the normal functio-
ning of the state, but it should be met in a different way. The indis-
pensability of the minimum working process is acceptable for the vital
facilities, and only in some fields of activities. The rules determine that
the minimum should be very restrictive, but for employers and not
workers. The way in which that process is prescribed by the existing
Strike Act defines the minimum working process so broadly that it
raises doubts as to whether a strike may take place at all, or whether
it could have any effect. Furthermore, broad wordings like “the fulfil-
ment of international obligations” make it possible to completely pro-
hibit strikes in some cases: the production of an enterprise may be
completely export oriented. The existing strike regime, to a certain
degree, negates the right to strike.

According to the FRY Constitution “persons employed in state
organs, professional members of the army and of the police do not
have the right to strike” (Art. 57, para. 3 of the FRY Constitution).
The same provision, concerning persons employed in state organs and
professional members of the army and of the police, is found in the
Constitution of Montenegro (Art. 54, para. 2). The Serbian Constitw
tion does not contain that provision, but it is superfluous, since the
prohibition established by the federal constitution applies to the per
sons employed in the republic state organs and to the members of the
republic police. According to Art. 8, para. 2 of the CESCR, the
national legislation may establish restrictions of the right to strike to
the members of the armed forces, of the police or of the state admint
stration. The FRY Constitution thus introduced a prohibition instead
of a restriction, and completely prevented the exercise of the right to
strike. The consequence of these repressive solutions is seen in the
provision of the Strike Act, according to which the employees in state
agencies, members of the FRY Army and members of the police are
to be discharged if it is established that they organised a strike or took
part in it (Art. 18).
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4.11. The Right to Peaceful Enjoyment of
Property

Article 1 of the First Protocol to ECHR:

Every physical or legal person has the right to
unhindered enjoyment of his or her property. Nobody
shall be deprived of property, except in public interest,
and under the conditions prescribed by the law and by
the general principles of international law.

The mentioned provisions, however, are without any prejudice
to the right of states to apply laws which it deems necessary to regulate
the use of property in accordance with the general interests or in order
to assure the payment of taxes or of other duties or fines.

4.11.1. General

The FRY Constitution guarantees the right of ownership “in
conformity with the constitution and with the laws” (Art. 51) Accor-
ding to Art. 69, para. 3:

Nobody could be deprived of ownership, and such owner-
ship could not be limited, except when it is required by the general
interest determined in accordance with the law, and for compensa-
tion which must not be interior than the market value of the
possessions.

Similar guarantees of the right to ownership exist in the Cons-
titution of Montenegro (Art. 45) and in the Constitution of Serbia (Art.
34 and 63). These provisions of the Yugoslav constitutions follow the
international standards.

The competence in the field of the legal control of ownership
relations is divided in the FR of Yugoslavia, so that the Federation
regulates, the domain of the bases of the legal-ownership relations,
while other areas are within the competence of the member republics.
(Art. 77, para. 5, of the FRY Constitution). The most important legal
act at the federal level is the Bases of Ownership Relations Act (S7.
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list SFRJ, No. 6/1980-189, 36/90-1197, SI. list SRJ, No. 29/1996-41).
Since it would be impossible to analyse in detail all provisions on
various kinds of ownership, attention will be given only to the fields
where there is discrepancy with the international standards. These are
primarily the problems linked to the protection of rights to immovable
property which appear in various republic laws.

4.11.2. Expropriation

The Expropriation Act (EA — SI. glasnik RS, No. 53/95) regu-
lates the restrictions and deprivation of the right to property on real
estate, which represent the gravest forms of interference in the right to
the peaceful enjoyment of property. That law introduces some impro-
vements in comparison with the previous Expropriation Act (S/. glas-
nik SRS, No. 40/84, 53/87, 22/89, 15/90 and the SI. glasnik RS, No.
6/90); however, it does not go far enough to satisfy the international
standards regarding the right to peaceful enjoyment of property. For
instance, the Expropriation Act provides better guarantees to the owner
that the compensation will be paid in due time, since the beneficiary
of the expropriation, who acquires the right of ownership on the
immovable property at the moment when the decision on the exprop-
riation comes into effect, may take the possession of the immovable
property only on the day when the decision on compensation comes
into effect, or on the day of the conclusion of the agreement on
compensation (Art. 34). According to the previous Act, the beneficiary
of the expropriation had the right to take the possession of the immo-
vable property at the moment when the decision on the expropriation
comes into effect, which was very much detrimental to the owners who
had to wait, in some cases, up to ten years for actual payment.

Still the EA foresees the possibility for the beneficiary of ex
propriation to take the possession of immovable property before the
day of the coming into effect of the decision on compensation or
before the conclusion of the agreement on compensation, if the Mint
stry of Finance is satisfied that that would be necessary because of the
urgency of the construction of a certain building or of certain works
(Art. 35, para. 1). Because of the vague nature of the wording “urgency
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of construction of a certain building or of the works”, this provision
offers broad powers to the Ministry of Finance and cannot be const
dered precise enough to fulfil the conditions of legality in accordance
with the European standards. Namely, according to the jurisprudence
of the ECHR, in order to satisfy the conditions of legality, a law must
be accessible, foreseeable (precise enough in given circumstances) and
must provide protection against arbitrariness in the decision-making of
the state agencies. Although there is obviously an interest for a more
rapid procedure of expropriation in some exceptional situations, the
terms of the application of a special procedure must be formulated
more precisely than it is prescribed in Art. 35 of the EA, in order to
avoid abuses.

According to the jurisprudence of the European Court of Human
Rights, in every interference with the rights to peaceful enjoyment of
property, it is necessary to establish a balance between the public
interest, at the one hand, and the rights of individuals, at the other. The
seriousness of the interference of the state should influence the dect
sion on whether circumstances justify such measures and the amount
of compensation. However, that does not mean that the question of the
monetary compensation appears only in the case of deprivation of the
property: compensation may be required for restrictions of less inten
sity as well (Sporrong and Lonnroth vs. Sweden, A 52, 1982). The
analysis of the Expropriation Act shows that there is no adequate
possibility to establish the balance during all phases of the procedure.

First of all, Art. 20 of the Expropriation Act does not prescribe
the obligation of the Government of Serbia to take into account the
interest of the owner of real estate when determining the existence of
the general interest for expropriation, nor to see whether the interest
of the owner to keep the property and to continue to be engaged in his
or her activities is possibly stronger than the general interest. The
actual conduct the Government of Serbia has confirmed that the indi-
vidual interests have not been respected in practice.

Individual interests are endangered in the procedure of the
municipal institutions which adopt the decisions on expropriation. In
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most cases, the owner is not allowed to build on the real estate, and
the enjoyment of property is also made difficult because a notice on
expropriation is entered in land registers. That means that the position
of the owner is clearly unfavourable, both concerning the use of the
property and concerning the possible sales of the property. The EA
does not prescribe a time limit for the conclusion of that phase of the
procedure, nor is there a possibility to compensate the owner in the
case of very long procedure. Experience has shown that owners may
remain in such unfavourable position for more than ten years. The
reason lies primarily in the overburdened and ineffective judiciary, and
in some cases in the interest of the beneficiaries to drag the procedure
until they collect the necessary funds for construction and for payment
of compensation.

A similar situation occurs in cases when a decision on exprop-
riation is adopted, and compensation remains undetermined. The post
tion of the (now former) owner of the expropriated property becomes
even worse, since the beneficiary of the expropriation acquired the
right of ownership over the immovable property, and the former owner
retains only factual possession. If Art. 35, para. 1 of the EA is applied,
the owner forfeits another safeguard, and compensation is not paid.
This phase can also last for more than ten years. The amount of the
compensation also represents a problem, because, although Art. 44 of
the Act guarantees material compensation which cannot be lower than
the market value of the real estate, the method of determination of the
compensation and the slowness of the payment reduce in practice the
real value of the compensation.

4.11.3. Sales of Immovable Property

The Act on the Special Conditions of the Sales of Property
(SCSP — SI. glasnik SRS, No. 30/1989-1139) prescribes that the
approval of the Ministry of Finance is necessary for every sales of
immovable property in the territory of the Central Serbia and of
Kosovo and Metohija. Such an approval shall be given if the change
of ownership does not cause changes of the national structure of the
population or exodus of members of a given nation or nationality, and
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if the sales does not provoke uneasiness, uncertainty or inequality of
the citizens of another nation or nationality (Art. 3). If the Ministry of
Finance does not approve the sales, a Commission of the National
Assembly of Serbia decides upon the complaint of the interested
person in the second instance. The Act explicitly excludes the possk
bility of an administrative suit against the decision of the Commission.
Sales contracts concluded contrary to the provisions of this Act are
null and void, and the physical or legal persons who take possession
of the property without the approval of the Ministry of Finance can be
punished by imprisonment up to 60 days, or fined.

It is necessary to differentiate between the seller of the immo-
vable property, on the one hand, and the buyer, on the other. Namely,
the SCSP limits the right of the seller to exercise his/her right of
ownership on immovable property, which is very clearly protected by
ECHR. As far the buyer, the SCSP limits his or her right to acquire
property, which is not protected by Article 1 of the First Protocol to
ECHR. However, if there is discrimination of potential buyers in the
acquisition of ownership, and if that article is read in conjunction with
Article 14 ECHR (prohibition of discrimination), then the protection
given in the framework of the basic right would become somewhat
broader, and one could argue that it includes the potential buyers of
immovable property.

The public interest which is seemingly protected by SCSP, and
that is the preservation of the ethnic balance in a multiethnic commu-
nity and the protection of minorities, including local minorities, could
be considered, according to the European standards, as a legitimate
interest in a democratic society. However, the SCSP objective, beco-
mes questionable, because it has not been applied in Vojvodina, where
its application, given the ethnic structure of the population, would be
most necessary. Also, the debate in the National Assembly when the
SCSP was adopted, as well as the systematic discrimination of mino-
rity populations, and especially of the Albanian, when issuing appro-
vals for the purchase of immovable property, show that the basic aim
of the Act was to prevent ethnic Albanians from buying real estate
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from Serbs in Kosovo. If, therefore, the real objective of the SCSP is
discrimination of persons belonging to ethnic minorities in the acqui
sition of property, it is obviously contrary to the understanding of
public interests in a democratic society.

Furthermore, Article 3 of the SCSP, which does not clearly
define the conditions for the issue of approvals for the sales of pro-
perty, gives broad discretionary powers to the Ministry of Finance,
which puts the potential sellers in a situation of complete uncertainty.
Therefore, that provision is not sufficiently foreseeable and allows
arbitrariness in decision-making, and therefore does not conform to the
condition of legality according to the European standards.

Finally, the SCSP does not regulate in a satisfactory way the
balance between the legitimate public interest and the necessity to
protect the rights of individuals. Even if it is assumed that in certain
cases, in order to preserve the ethnic balance, it would be necessary
to prohibit some transactions of immovable property, and if the fact
that the Act is not precise is disregarded, it is still necessary to fulfil
the condition of the proportionality of interference. However, the
SCSP makes it possible for a seller to be deprived of a part of the
substantial rights of ownership and does not prescribe the possibility
of material compensation for the damage incurred. It may happen that
the owner of a property does not obtain the approval for a number of
years, because the Ministry believes that none of the proposed transac-
tion is in accordance with the public interest, this may cause conside-
rable harm to such owner. SCSP does not respect the necessity to
protect the individual interests of the owners of immovable property.

4.11.4. Inheritance

The Inheritance Act of Serbia (SI. glasnik RS, No. 46/1995—
1690) provides that a person subject to military service who leaves the
country in order to avoid participation in the defence of the country,
and does not return to the country until the death of the testator, is
considered unworthy of inheritance (Art. 4, para. 5). Since the FR of
Yugoslavia insisted, from the outset of the armed conflicts in the
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territory of the former Yugoslavia, that it was not a belligerent, it is
not clear whether that provision is meant for the future or will apply
only to the persons who refused to take part in those conflicts. Howe-
ver, it is quite clear that in any case that provision represents a drastic
violation both of the right of the owner to dispose of his or her property
after his or her death and an unlawful restriction of the right to
inheritance, which, as a human right, could in no way represent a
danger for the “defence of the country”.

4.12. Minority Rights

Article 27 ICCPR:

In those States in which ethnic, religious or linguis-
tic minorities exist, persons belonging to such minori-
ties shall not be denied the right, in community with the
other members of their group, to enjoy their own cul-
ture, to profess and practice their own religion, or to use
their own language.

All Yugoslav constitutions contain provisions on the rights of
minorities. However, there are substantial differences in the degrees of
the prescribed protection of the minorities. At the one hand, the
Constitution of Serbia does not contain a separate article on the general
protection and rights of minorities, but contains, within the general
guarantees of human rights several provisions on minorities. On the
other hand, the Constitution of Montenegro assures important protec
tion of the minorities.

The FRY Constitution (Art. 11 and 46-48) has stronger legal
force than the constitutions of the republics, and therefore the standards
of the protection of minorities prescribed by it represent the minimum
which must be observed in the territory of the FRY. The republics may
offer broader minority rights than those afforded by the federal state,
which is done in the Constitution of Montenegro, where the protection
of minorities is regulated much more precisely comprehensively than
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in the constitutions of the FRY and of Serbia. Conversely, the Cons
titution of Serbia gives less guarantees to minorities than the FRY
Constitution, which, due to the circumstance that minority rights are
regulated by laws in accordance with the Constitution, results in a
lower level of protection of minority rights than the one prescribed by
the federal Constitution. This is also because the provisions on mino-
rities of the FRY Constitution are not directly applicable and are not
further elaborated in the federal legislation.

Concerning the protection of the identity of the members of the
minority communities, Art. 11 of the FRY Constitution prescribes:

The Federal Republic of Yugoslavia recognises and guaran-
tees the liberties and rights of national minorities to the preserva-
tion, development and expression of their ethnic, cultural, linguistic
and other separate characteristics, the right to the use of their
national symbols, in accordance with international law.

A similar provision is found in the Constitution of Montenegro
(Art. 67), while the Constitution of Serbia, as mentioned above, does
not contain such a provision. The obligation to protect minorities in
Serbia may be derived indirectly by the interpretation of the Article of
the Serbian Constitution which guarantees “personal, political, natio-
nal, economic, social, cultural and other rights of men and citizens”
(italics added; Art. 3, para. 2 of the Constitution of Serbia). This is
obviously less than adequate for a multinational state like Serbia.

Concerning the specific elaboration of the rights of minorities,
there is a lack of uniformity in relation to the general provisions of the
existing constitutions of the FRY and of the republics and their appro-
aches. In the FR of Yugoslavia, the right to the use of minority
languages is guaranteed (Art. 45 of the FRY Constitution). All Yugo-
slav constitutions (Art. 15, para. 2 of the FRY Constitution; Art. 8,
para. 2 of the Constitution of Serbia; Art. 9, para. 3 of the Constitution
of Montenegro) guarantee the right to use minority languages before
the organs of the state. Thus according to the FRY Constitution (Art.
15, para. 2): “In the regions of the FRY, inhabited by national mino-
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rities, their languages and alphabets are in official use, in accordance
with law”.

In Serbia, this right is elaborated in the Act on the Official Use
of the Language and Alphabet of Serbia (SI. glasnik RS, No. 45/1991).
According to the Act, the decision on whether the languages of the
minorities will be used for official purposes shall be taken by the
communities where those minorities live (Art. 11, para. 1). The law
did not prescribe the criteria which the communities shall respect when
deciding on the languages to be officially used. This shortcoming has
resulted in different responses in the communities*.

Concerning the inscriptions of the names of towns and villages
and of other geographic names, the Act (Art. 19) prescribes:

In the regions where the languages of minorities are also in
official use, the names of towns and villages and other geographic
names, the names of streets and squares, the names of the organs
and organisations, traffic signs, information and warnings for the
public and other public inscriptions shall be inscribed in the lan-
guages of the minorities, as well.

The law does not allow the replacement of the geographic and
personal names contained in public inscriptions by other names; it only
prescribes that they be inscribed in the languages of the minorities
(Art. 7). That means that it is not allowed to replace geographic and
personal names in the public signs by traditional names in the langw
ages of minorities; it is only permitted to use the orthography of the
languages of the minorities, while the official names in Serbian have
still to be used. This has annoyed the members of minorities, especially
since the traditional names were freely used in the previous period (e.g.
Szabadka — Subotica, Ujvidek — Novi Sad).

The right to education in the languages of the minorities is
guaranteed in all three Yugoslav constitutions (Art. 46, para. 1 of the
FRY Constitution; Art. 32, para. 4 of the Constitution of Serbia; Art.

49 See in more detail, M. Samardzi¢, Polozaj manjina u Vojvodini, Centar za antiratnu
akciju, Belgrade, 1998.
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68 of the Constitution of Montenegro). Furthermore, the FRY Consti
tution and the Constitution of Montenegro guarantee to persons belon
ging to minorities the right to information in their languages (Art. 46,
para. 2 of the FRY Constitution; Art. 68 of the Constitution of Mon
tenegro).

According to the Montenegrin Act on Primary Schools (SI. list
RCG, No. 34/1991-574), the teaching in Albanian shall be assured in
the schools “in the regions with significant numbers of members of
the Albanian nationality”. Also, if necessary prerequisites exist, teac-
hing in Albanian can be introduced in other schools as well (Art. 11).

In Serbia, education in minority languages is regulated in a
more precise way: if more than fifteen pupils apply, teaching must take
place in the language of the minority (Primary Schools Act of Serbia,
SI. glasnik RS, No. 50/1992—1726). If there are less than fifteen pupils,
the teaching may take place in the minority language with the approval
of the Minister of Education (Art. 5). Teaching can be conducted in
the languages of the minorities only, or in two languages. If the
teaching is in the language of the minority, then the pupils are bound
to attend lessons of the Serbian language.

However, the right to education in a minority language depends
very much on the language of the pre-school education. According to
the Social Care of Children Act (SI. glasnik RS, No. 49/1992) the
communities are the founders of pre-school institutions (Art. 45),
which means that the establishment of pre-school groups in the langu
ages of the minorities depends on the decisions of the competent
organs of the communities. In that way, the enjoyment of the consti
tutionally guaranteed right of the members of the national minorities
to education in their respective languages is made more difficult, for
if the education of the children in their own respective languages is
not assured at the pre-school level, their further education would be
impaired.

The FRY Constitution and the Constitution of Montenegro,
provide that the members of the minorities have the right to establish
and maintain contacts with their kin states, which is a step further from
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the Article 27 of ICCPR, and in accordance with the European Fra-
mework Convention for the Protection of National Minorities (Art.
17). On the other hand, the Constitution of Serbia does not guarantee
that right.

The provisions of the Yugoslav and Montenegrin constitutions
regarding that right are not identical. According to Article 48 of the
FRY Constitution:

The right to establish and maintain unhindered mutual rela-
tions in the FRY and outside its borders with the members of their
nation in other countries, and to participate in international non-
governmental organisations, but not to the detriment of the FRY or
of its member republics, is guaranteed to the members of national
minorities.

The Constitution of Montenegro (Art. 44, para. 2) adds that the
members of the national minorities have the right to apply to “inter
national institutions in order to protect their rights and liberties gua
ranteed by the Constitution.”

In Montenegro, there is a special institution, the Council for the
Protection of the Rights of the Members of National and Ethnic
Groups, with the task to preserve and protect the identities and rights
of the minorities (Art. 76 of the Constitution of Montenegro). The
Council is presided by the President of Montenegro, and members of
the Council are representatives of minority groups. This provision, too,
represents a step further from the FRY Constitution (Art. 47), which
prescribes that:

Members of national minorities have the right to establish,
in accordance with law, educational and cultural organisations or
associations, financed voluntarily; the state may help such organi-
sations.

The general clause concerning the protection of the minorities
against persecution and hatred is prescribed by the constitutions of the
FRY and of Montenegro (but not in the Constitution of Serbia):
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Every instigation and fostering of national, racial, religious
or other inequality, and the instigation and stirring of national,
religious and other hatred and intolerance is unconstitutional and
punishable” (Art. 50 of the FRY Constitution; Art. 43 of the
Constitution of Montenegro).

Besides that general prohibition, all three constitutions prescribe
the possibility of the restriction of the freedom of expression and of
the right to the freedom of association, if the use of such liberties is
directed to the “... instigation of national, racial or religious hatred and
intolerance” (see 1.4.8. and 1.4.10).

However, there are no special legal remedies for the protection
of specific minority rights guaranteed by the Yugoslav constitutions.
Hence, these rights are more of a declarative character. An established
political mechanism for the protection of minority rights, in the form
of the Council for the Protection of the Rights of the Members of
National and Ethnic Groups exists only in Montenegro.

Regardless of the quality of the methods of implementation of
the international obligations of the SFRY on the protection of the
minorities, they must be assessed according to the results of their
enforcement. Unfortunately, the problems faced by the FRY, and
especially by Serbia, regarding the ethnic Albanians in Kosovo, and
other minorities in general, show that they cannot be proud of these
results achieved in this field.

4.13. Political Rights

Article 25 ICCPR:

Every citizen shall have the right and the opportu-
nity, without any of the distinctions mentioned in Arti-
cle 2 and without unreasonable restrictions:

a) To take part in the conduct of public affairs,
directly or through freely chosen representatives;
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b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage
and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors;

c) To have access, on general terms of equality, to
public service in his country.

4.13.1. General

Article 8 of the FRY Constitution proclaims that power in
Yugoslavia belongs to the citizens, who exercise it directly or through
their freely elected representatives. A Yugoslav citizen above 18 years
of age has the right to elect members of the organs of the state and to
be elected to them (Art. 34). The constitutions of Serbia and Monte-
negro also proclaim popular sovereignty and universal and equal suf
frage (Serbia — Art. 2 and 42; Montenegro — Art. 2, 3 and 32).

The FRY recognises the multiparty system: political parties are
freely established and act freely (see 1.4.13). In Montenegro and Serbia
coalitions of parties are now in power, the dominant role in both of
them belonging to parties originating from former communist parties.
They have a relative majority in both parliaments. Opposition parties
in Serbia believe that none of the elections since the introduction of
the multiparty system in 1990 have been truly free and fair. Their
objections relate to the organisation of elections and the regularity of
the electoral process, as well as to the partiality of the state media.
Serious faults in the organisation of elections in Serbia have also been
reported by OSCE observation missions.>

The annulment of some results of local elections in 1996 caused
mass protests in all the larger cities in Serbia, and lasted nearly three
months. The crisis was resolved thanks to the report of the Special
Representative of the OSCE Chairman-in-Office, Felipe Gonzalez. The

50 See e.g., Republic of Serbia: Parliamentary Election September 21 1997, and
Presidential Election September 21 and October 5 1997, OSCE Office for Demo-
cratic Institutions and Human Rights (in the further text: OSCE Report 1997).
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Parliament of Serbia thereupon adopted a special law which recognised
as final the initial results of the vote and the victory of the coalition
of opposition parties (Zajedno — Together) in many cities>! It trans-
pires from the Gonzalez Report that the cancellation of the results of
the November 1996 election was a violation of Article 25 ICCPR.
Gonzalez determined that there were structural faults in the electoral
system of Serbia which made it possible to misrepresent and manipw
late the sovereign will of citizens. The report also referred to the role
which the courts of law played in the electoral fraud through their
arbitrary decisions.>

Some opposition parties boycotted the latest parliamentary and
presidential elections (1997); OSCE observers in Serbia also expressed
their objections to the conduct of these elections. On the other hand,
the OSCE found that the 1997 presidential elections and 1998 parlia
mentary elections in Montenegro had been free and fair>3

4.13.2. The Right to Vote and to be Elected

The right to vote in the elections for the National Assembly of
Serbia and the National Assembly of Montenegro, as well as in mu-
nicipal elections in both republics belongs to citizens of the relevant
republic residing in its territory (Art. 12 of the Elections for Popular
Deputies Act — SI. glasnik RS, 79/1992; Art. 30 of the Territorial
Organisation and Local Administration Act — SI. glasnik RS, 4/1991;
Art. 11 of the Election of Deputies and Councilpersons Act — SI. list
RCG, 4/1998). According to the law, citizens of Montenegro residing
in Serbia and those of Serbia residing in Montenegro are not able to

51 Act Recognising as Final the Provisional Results of the Elections for the Council -
persons of Assemblies of Municipalities and Cities Quoted in the OSCE Report
(SL glasnik RS, 5/1997). When introducing the draft act, the then President of
Serbia, Slobodan MiloSevié, qualified it as “Lex Specialis”; this is the name under
which it has been popularly known in Yugoslavia.

52 See the letter of Felipe Gonzalez to the OSCE Chairman-in-Office Flavio Cotti of
27 December 1996 (REF TC-784/96).

53 See OSCE publications: Republic of Montenegro: Presidential Election, 5 and 19
October 1997, Final Report, p. 5 and Republic of Montenegro (Federal Republic
of Yugoslavia): Parliamentary Elections, 31 May 1998.
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vote at republic elections; they can only vote in the elections for the
Council of Citizens of the Federal Assembly (the Act on Elections for
Federal Deputies in the Council of Citizens of the Federal Assembly
— SL list SRJ, 57/1993, Art. 10). In reality, in recent elections in
Serbia all FRY citizens residing in its territory were allowed to vote
owing to the fact that both citizens of Montenegro and Serbia residing
in Serbia were enrolled in the electoral register. This practice has been
due to general untidiness of the electoral records. It is unlawful and
contributes to legal insecurity.

The factual possibility to participate in elections and be elected
depends on whether a person has been registered in electoral rolls.
Timely innovations of these rolls (registering persons who have attar
ned the necessary age and removing those who died or changed their
residence) is one of the basic prerequisites for the enjoyment of the
individual right to vote and for the general regularity of elections.
Experiences of previous elections include many irregularities and de-
ficiencies in maintaining of electoral rolls (OSCE Report 1997, p.
9-10). The new Montenegrin Elections for Deputies Act makes an
effort to regulate in detail the system of the control of keeping of
electoral registers. Inter alia it precisely determines how registers are
to be kept and updated and provides for the punishment of anyone
responsible for violations (Art. 16). The transparency of the electoral
register is also secured by this Act: political parties participating in the
election have the right to receive diskettes containing full registers
within 48 hours of asking for them.

On the other hand, the federal (the Act on Elections for Federal
Deputies in the Council of Citizens of the Federal Assembly) and
Serbian provisions in this field do not prescribe any sanctions for
persons found to be responsible for untidy electoral registers>* Unlike
the analogous Montenegrin Act, laws in Serbia do not allow access to

54 The corresponding Serbian Act provides for the criminal responsibility of a person
unlawfully not entering into the register or removing from the register another
person with the intention to prevent the latter from voting in the elections (Art. 114
of the Elections for People's Deputies Act of Serbia — italics added).
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all the electoral lists in the entire electoral register, which is necessary
in order to control the regularity of elections. Access to the entire
register is of great importance for the regularity of the elections: the
fact that electoral registers are kept in the municipalities provides an
opportunity for the same person to appear in the registers in several
municipalities. The provisions of the Serbian Act allowing citizens to
inspect the electoral register and to ask for corrections are inadequate.
It cannot be expected that citizens will visit all municipalities and
check every municipal register.

4.13.3. Electoral Procedure

4.13.3.1. Electoral commissions. — In addndnition to pro-
visions of relevant legislative acts, very important rules governing
the electoral procedure are found in the decisions of the federal
and republic electoral commissions. These commissions supervise
the legality of the electoral process and the uniform application
of electoral laws. They also control the appointment of the per
manent members of the electoral commissions for each electoral
districts (in Montenegro: municipal electoral commissions). The
federal and republic electoral commissions issue instructions for
the work of other electoral commissions and polling boards. The
former also decide in the second instance on complaints lodged
during elections.

The federal and republic commissions are appointed by the
respective parliaments (Elections of the Federal Deputies Act — Art.
33, para. 2; Serbian Elections of Popular Deputies Act — Art. 38, para.
1; Montenegrin Elections of Deputies Act — Art. 29). Members of
electoral commissions are of two kinds: there are six permanent mem-
bers and the permanent chairman, appointed by the parliament while
the rest of commission consists of representatives of organisations that
have submitted electoral lists (political parties, coalitions or groups of
citizens). The permanent nucleus of the commission is expected to be
politically neutral and its members come as a rule from the judiciary;
however, due to the inferiority of the judicial branch and its dependen
ce on the executive, permanent members of electoral commissions

178



Legal Provisions Related to Human Rights

have tended to represent the interests of the ruling parties. Non-per
manent members come from all interested political parties and become
active only after the electoral lists have been made public in the
respective electoral districts. The representatives of the opposition
parties thus do not participate in the drafting of the instructions for the
enforcement of the electoral law and do not influence the appointment
of the permanent members of the electoral commissions and of the
polling boards. Furthermore, non-permanent members (except the re-
presentatives of the ruling parties) have always been in the minority
in these authorities where decisions are made by majority vote. Elec
toral commissions have been perceived as instruments of the ruling
establishment and not as a component of a democratic electoral system.

4.13.3.2. Control of ballot papers and safekeeping of elec-
toral documentation. — Federal and republic laws state that mem-
bers of the central electoral commissions decide on the method,
place and control of the printing of ballot papers. However, there
have been no detailed instructions regulating this process and
setting out control mechanisms (OSCE Report 1997, p. 11). Du-
ring and after the latest parliamentary and presidential elections
in Serbia, the Electoral Commission of the Republic of Serbia
never disclosed the total number of ballot papers printed. Nor do
the instructions of the Central Electoral Commission contain pre-
cise obligations concerning the protection of the electoral records
before they are handed to the local electoral commissions (such
as the sealing of the premises, etc.).

4.13.3.3. Grounds for annulment. — The Election of Peop-
le's Deputies Act of Serbia provides for two kinds of reasons for
the annulment of elections at a polling station. If there exists a
reason to conclude that they were null and void, elections at a
polling station have to be repeated, the polling board dissolved
and new members appointed (Art. 90, para. 9). On the other hand,
when reasons are of lesser significance the electoral commission,
acting on an appeal, is free to determine whether the elections
shall be annulled or not (see Art. 69 of the Serbian Act and Art.
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72 of the Montenegrin Election of Deputies Act). The Serbian Act
enumerates the reasons for mandatory annulment in great detail.
Elections have to be annulled if it is determined that members of
the polling board have not properly explained the method of
voting to a voter (Art. 79, para. 2), if symbols of political parties
were observed within a diameter of 50 metres of the polling
station (Art. 66), etc. The result is that elections can be annulled
because of minor defects which do not necessarily affect the
results.

4.13.3.4. Legal remedies. — According to the existing elec-
toral laws the basic legal remedy relating to irregularities of
elections is the complaint which any voter or other participant in
the elections can lodge with the respective electoral commission.
In the elections held so far, and in particular following the 1996
municipal elections in Serbia, many important loopholes have
been found in this part of the legislation. This has resulted in legal
insecurity and inequality in the exercise of the right to an effective
remedy for protection of the individual right to vote.

No existing electoral act contains rules on the procedure which
the electoral commission should apply when deciding on an appeal;
this has resulted in the lack of uniformity relating to the determination
of facts, to the use of evidence, and in particular to equality of arms.
It is only the new Montenegrin Election of Deputies Act (Art. 111)
that provides for the subsidiary application of the federal Administra-
tive Procedure Act (SI. list, 55/1996—1). The Federal Electoral Com-
mission has taken the position (although never in proper form) that the
Administrative Procedure Act is not applicable in proceedings relating
to federal elections; however, the Commission has never indicated
which procedural rules should be applied to electoral disputes.

Montenegrin law states that all decisions on complaints should
be announced in accordance with the procedure prescribed by the
federal Administrative Procedure Act. This Act requires all interested
parties to be informed about the contents of a decision. There is no
corresponding provision, however, in federal and Serbian law; not all
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participants in federal elections and elections in Serbia have always
been informed about complaints and able to take part in ensuing
proceedings.

The absence of provisions securing the application of the federal
Administrative Procedure Act has led to arbitrariness in the proce
edings dealing with elections, especially regarding evaluation of evi
dence. Namely, the Administrative Proceeding Act provides that facts
in administrative proceedings must be determined correctly and fully
and supported by evidence (Art. 8 and 149), whereas in many proce-
edings decisions were made on the grounds of uncorroborated asserti-
ons of interested parties.>

The Territorial Organisation and Local Administration Act (S7.
glasnik RS, 4/1991), which is applicable to municipal elections, provi-
des that a decision of the municipal electoral commission rejecting the
complaint can be appealed before the competent municipal court (Art.
40a). It is not clear, however, which procedural rules should govern
the consideration of the appeal; this has resulted in courts acting not
uniformly and applying different rules in proceeding of this kind,
especially in the turbulent era following the November 1996 elections.

4.14. Special Protection of the Family and of
the Child

Article 23 ICCPR:

1. The family is the natural and fundamental group-
ing of society and is entitled to protection by society
and the State.

55 See the report of the Commission of Experts of the Serbian Association of Jurists
for the analysis of judicial proceedings related to the November 1996 local elections
in Serbia (Izvestaj komisije Udruzenja pravnika Srbije za strucnu analizu postupaka
vodenih povodom izbora odrzanih u Srbiji u novembru 1996).
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2. The right of men and women of marriageable age
to marry and to found a family shall be recognised.

3. No marriage shall be entered into without the
free and full consent of the intending spouses.

4. States Parties to the present Covenant shall take
appropriate steps to ensure equality of rights and re-
sponsibilities of spouses as to marriage, during marriage
and at its dissolution. In the case of dissolution, provi-

sion shall be made for the necessary Protection of any
children.

Article 24 ICCPR:

1. Every child shall have, without any discrimina-
tion as to race, colour, sex, language, religion, national
or social origin, property or birth, the right to such
measures of protection as are required by his status as
a minor, on the part of his family, society and the State.

2. Every child shall be registered immediately after
birth and shall have a name.

3. Every child has the right to acquire a nationality.

4.14.1. The Protection of the Family

The FRY Constitution guarantees “special protection of the
family, of mothers and children” (Art. 61, para. 1). Similar provisions
exist in the constitutions of Serbia and of Montenegro (Art. 28, para.
1 and Art. 29, para. 1 of the Constitution of Serbia; Art. 59, para. 1
and Art. 60, para. 1 of the Constitution of Montenegro). The principle
of the protection of the family prescribed by the constitutions is further
elaborated in the republic laws — in the Marriage and Family Relati-
ons Act of Serbia (LMFR of Serbia — SI. glasnik SRS, No. 22/1980)
and the Families Act of Montenegro (LF of Montenegro, SI. list SRCG,
No. 7/1989).

Thus e.g., according to the LMFR of Serbia, the society assures,
by its development policy, and by special measures in the fields of
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education, culture, social welfare and health the conditions for the
establishment of families and for harmonious common life in marriage
and in the family (Art. 19). These principles are further elaborated in
a series of special provisions. Special legal procedure concerning the
family and matrimonial relations, and the legal effects of extramarital
common life and the property relations in the families are regulated as
well.

The Yugoslav regulations in this field do not define the legal
concept of the family. Most provisions of the family law, however,
concern the nuclear family (parents and children), while a smaller
number of provisions (e. g. those concerning the obligation of alimony
or kinship as an obstacle for marriages) regulate the relations among
a broader circle of relatives.

The LMFR of Serbia is not harmonised with the Constitution
of Serbia, which was adopted after that law, and therefore, at least
formally, some institutions which have not existed for a long time are
supposed to care about the family (e.g. “self-managed communities of
interests”, etc.).

Yugoslav law prescribe the obligation of support in the family
circle. That is the duty and the right of a member of the family and
of other relatives, and the expression of their family solidarity (Art. 10
of the LMFR of Serbia; Art. 9 of the LF of Montenegro). The non-
observance of the duty of support is sanctioned by the penal codes of
the republics (Art. 119 of the PC of Serbia and Art. 102 of the PC of
Montenegro). Also, the penal codes punish the offences which violate
the family obligations — leaving families in difficult conditions or
abandoning a member of the family who is not capable of taking care
of himself or herself (Art. 120 of the PC of Serbia; Art. 101 of the PC
of Montenegro).

4.14.2. Marriage

The FRY Constitution mentions marriage only in the context of
the assurance of the equality of legitimate and illegitimate children
(Art. 62, para. 2). According to the Constitution of Serbia, marriage
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and marital relations are prescribed by the laws (Art. 29, para. 2), while
the Constitution of Montenegro emphasises that a marriage may be
concluded “only with the free consent of the woman and of the man”
(Art. 59). Detailed provisions on marriage are found in the already
mentioned republic laws (the LMFR of Serbia and the LF of Monte-
negro). According to those laws, marriage is concluded by a free
consent of a woman and a man (Art. 6, para. 2 of the LMFR and Art.
3 of the LF of Montenegro), which is in complete accordance with the
ICCPR (Art. 23, para. 3).

Marriage may not be concluded if there are legal obstacles.
Some of them concern free consent of the future couple (marriage is
void in the cases of coercion, error, incapacity), other provisions
prohibit marriages of relatives (up to the fourth degree of lateral
kinship) or relatives by marriage (until the second degree of kinship
by marriage). Finally, only nubile men and women can marry, which
is in accordance with the ICCPR (Art. 23, para. 2). As a rule, one can
enter marriage at the age of 18, and, with the dispensation of the court,
at 16. In the latter case, the court ascertains the physical and mental
maturity for marriage. If the court allows the conclusion of a marriage
to a minor elder than 16, then such a person acquires full capacity
which cannot be denied even if the marriage is dissolved before the
age of 18. Spouses are equal in marriage.

Divorce is permitted, and it can be pronounced either by the
agreement of the spouses (Art. 84, para. 1 of the LMFR; Art. 56 of
the LF of Montenegro) or at the request of one of them in the cases
when the matrimonial relations are seriously and durably disturbed or
if the purpose of matrimony is voided due to other reasons (adultery,
mental disease, etc.) (Art. 83 of the LMFR; Art. 55 of the LF of
Montenegro). However, during the pregnancy of the wife, or before a
child completes one year of age, law permits only divorce by mutual
agreement (Art. 84, para. 2 of the LMFR of Serbia; Art. 57 of the LF
of Montenegro). Still a court may refuse to pronounce divorce based
on mutual agreement of the spouses if this is in the interest of minor
children (Art. 84 of the LMFR of Serbia; Art. 56 of the LF of
Montenegro).
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The property acquired by the spouses by joint work during
marriage represents their common property, while the property owned
by one of the spouses at the time of the conclusion of the marriage
remains separate property (Art. 70 of the LMFR of Serbia; Art. 279
of the LF of Montenegro). Separate property may also be acquired
during the marriage, for instance by inheritance or gift. Common
property is the property earned by the spouses by work during the
existence of the marriage; spouses dispose jointly of that property (Art.
234 of the LMFR of Serbia and Art. 284 of the LF of Montenegro).

4.14.3. Special Protection of the Child

4.14.3.1. “The measures of protection ... required by the
position of minors”. — According to Art. 24, para. 1 ICCPR
“every child shall have without any discrimination ... the right to
measures of protection ... on the part of his family, society and
the state”. Although the ICCPR contains the general prohibition
of discrimination (Art. 2 and 26, see 1.4.1), the cited provision
specially emphasises the obligation of the state to assure that
inadmissible discrimination does not affect the protection of chik
dren. In accordance with that, the FRY Constitution (Art. 20)
explicitly prescribes (Art. 61, para. 2) that illegitimate children
have the same rights (and duties) as the children born in wedlock.
The republic constitutions contain corresponding provisions (Art.
13 and 29, para. 4 of the Constitution of Serbia, Art. 15, 17, para.
1 and 60, para. 2 of the Constitution of Montenegro); they are
further elaborated in the republic acts on marriage and family
(Art. 5 of the LF of Montenegro and Art. 7 of the LMFR of
Serbia).

Parents have the right and duty to care about the personalities,
rights and interests of their children. It is their duty to bring them up
and educate them, to care about their lives and health, their education
and professional training in accordance with their abilities. Parents are
bound to secure financial means for the sustenance of their children in
accordance with their financial possibilities. Parents are also bound to
guide their children towards the adoption of family and other values
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(Art. 113-117 of the LMFR of Serbia, and Art. 58-61 of the LF of
Montenegro).

It is a general rule that the parents use their rights over their
children jointly and in agreement. Nevertheless, they do not have to
perform all family rights jointly, but may agree that one of them
performs certain rights. If there is a dispute between the parents
concerning their parental rights, the final decision is taken by the organ
of guardianship. Both parents decide upon the questions of substantial
importance for the development of the children even if they do not
live together, but only under certain conditions (Art. 123 and 124 of
the LMFR of Serbia, and Art. 66-74 of the LF of Montenegro).

In matrimonial disputes, courts are bound to decide upon the
custody and education of minor children regardless of the agreement
between the parents respecting the interests of the children. Personal
relations between the parents and their children may be limited or
temporarily prohibited only in order to protect the health and other
personal interests of minor children (see in more detail Art. 125-131
of the LMFR of Serbia, and Art. 66-74 of the LF of Montenegro).

The basic forms of protection of children without parental care
are adoption and placing in another family; the decision on such
measures is adopted on the basis of comprehensive studies of each
individual case and of the possibility of selection of the form of family
protection of a child which corresponds best to the needs of the child
(Art. 148 and 149 of the LMFR of Serbia). Adoption is permitted if
it is beneficial to the adopted child (Art. 152 of the LMFR of Serbia).
Family accommodation is assured in families which may successfully
fulfil parental duties, especially regarding good care, upbringing, edu-
cation and habitation for autonomous life (Art. 202 of the LMFR of
Serbia, Art. 217 of the LF of Montenegro), and the organ of guardi
anship may adopt a decision on the termination of the agreement if the
family ceases to fulfil those conditions (Art. 211, para. 1 of the LMFR
of Serbia, Art. 225 of the LF of Montenegro).

Children may possess property, which they can acquire by
inheritance, gifts or other forms of acquisition without compensation.
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The assumption is that children under fifteen years of age do not
acquire property by their work, but such a possibility cannot be exclu
ded.

Serbia and Montenegro have separate regulations which deal
with the social care of children (the Act on the Social Care of Children
of Serbia, S glasnik RS, No. 49/1992; the Regulation on the Imple-
mentation of Protection of Children, SI. list RCG, No. 5/1994 and the
Regulation on the Detailed Conditions and on the Way of Achievement
of the Rights of Common Interest in the Field of Social Care of
Children, SI. list RCG, No. 66/1992). The objective of these rules is
to assure the conditions for the appropriate psycho-physical develop-
ment of children, to assure their pre-school education and upbringing,
health protection, and special care about handicapped children and
children without parental care.

The Protection of Minors in the Criminal Law and Criminal
Procedure. — The Penal Code of the FRY prescribes special rules
regarding the treatment of juvenile delinquents. These provisions are
found in a special chapter and applied to minors alongside the prov+
sions of the republic penal codes, while other provisions of the penal
codes are applied only if not contrary to these special rules (Art. 71
of the PC of the FRY).

Penal sanctions may not be imposed on children who are under
the age of fourteen; children between 14 and 16 years of age (younger
minors) are subject to educational measures only. Children between 16
and 18 (elder minors) are subject to educational measures, and, excep-
tionally, to imprisonment (for grave criminal offences). The purpose
of the educational measures is to provide protection and assistance to
children who committed criminal acts and to assure their appropriate
development and upbringing (see in more detail Art. 72 — 75 of the
PC of the FRY). The Act also prescribes the obligation of the institu-
tion in which the educational measures as enforced to present to the
court which pronounced the measure, every six months, reports about
the behaviour of the child (Art. 491 of the CPA).

Criminal procedure against children, are subject to the provist
ons of a separate chapter of the CPA (chapter XXVII, Art. 452-492),
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while the other provisions of the act are applied to children if not at
variance with the provisions in that chapter. Since penal sanctions
cannot be applied, according to the Penal Code of the FRY, on children
under 14 years of age, the CPA prescribes that criminal procedure
against children under the age of 14 at the time of the commitment of
the criminal act should be suspended, and that the organ of guardians-
hip shall be informed about that (Art. 453 of the CPA). Furthermore,
the CPA contains a specific provision which prohibits trials of children
in absentia. The agencies that take part in the procedure, when under-
taking actions in the presence of the child, and especially during the
interrogations of the child, must take into account the mental develop-
ment of children, their sensibility and their personal characteristics, in
order to prevent influences of the procedure on the development of a
child (Art. 454 of the CPA). A child must have an advocate from the
very beginning of the procedure, if the procedure concerns a criminal
act which is liable to more than 5 years imprisonment, and in other
cases if the judge is of the opinion that the child needs an advocate.
Only members of the bar at law may defend children (Art. 455 of the
CPA).

The law especially emphasises the obligation to establish, be-
sides the facts concerning the criminal act, the facts relevant to the
assessment of the mental state of the child, to the understanding of the
personality of the child, and to the circumstances in which the child
lives (Art. 471 of the CPA). As an exception to the provisions of the
CPA on the duty of testimony, it is prescribed that no person could be
exempt of the duty to give evidence about these circumstances (Art.
456 of the CPA).

The public prosecutor is bound to inform the organ of guardi
anship about all starts of procedure against children (Art. 459 of the
CPA). Also, the records may not be made public without the permis
sion of the court, and when permission is obtained, the name of the
child or other data which could identify the child must not be made
public (Art. 461 of the CPA). The public shall always be excluded
from trials of children (Art. 482 of the CPA).
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The procedure against children is conducted by judges for mi
nors, or by chambers for minors; also, a court may be designated to
try, in the first instance, all criminal cases of children from the districts
of several courts. The jurors who participate in the cases concerning
children are selected among educators, teachers, and other persons with
an experience in the upbringing of children (Art. 463 of the CPA).

4.14.3.2. The name of the child. — Under Yugoslav law,
the personal name consists of at least two words: the name given
at birth, and the family name. The name of the child at birth is
decided concurrently by the parents. A child may take one or both
family names of the parents, common children may not have
different surnames (Art. 395 of the LMFR of Serbia). Parents are
bound to choose the personal name of the child, for entry into
birth registers, within two months of the birth.

4.14.3.3. The nationality of the child. — For the acquisition
of the nationality of a child, see 1.4.15.

4.15. Nationality

Article 15 of the Universal Declaration of Human Rights:
Everybody has the right to a nationality.

No one shall be arbitrarily deprived of his or her
nationality, nor denied the right to change his national-

1ty.
Article 24, para. 3 ICCPR:
Every child has the right to acquire a nationality.

4.15.1. General

The Universal Declaration of Human Rights prescribes the right
of every individual to nationality, and the prohibition of arbitrary
deprivation of citizenship and of the denial of the right to change
nationality (Art. 15). The ICCPR does not mention separately the right
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to citizenship. Nevertheless, Article 24 ICCPR which deals with the
status of children (see 1.4.14) guarantees, in para. 3, the right of every
child to acquire a nationality. This is done in order to avoid the
increase of the number of stateless persons. This provision only obliges
states to enable new-born children to acquire citizenship, and not
necessarily to give their respective citizenship to every child. The
manner of and the conditions for the acquisition of citizenship are
governed by national law. In any case, there should be no discrimina-
tion among the new-born children, on any possible grounds (citizens-
hip of the parents, legitimacy).

The FRY Constitution provides that the acquisition and the
termination of the nationality of Yugoslavia shall be prescribed by
federal laws. Yugoslav citizens also possess the citizenship of one of
the member republics. Yugoslav citizens may not be deprived of
citizenship, expelled from the country or extradited to another country
(Art. 17 of the FRY Constitution). Following the federal Constitution,
the constitutions of Serbia (Art. 47) and of Montenegro (Art. 10),
contain identical principles in accordance with Article 15 of the Unt
versal Declaration.

The Constitution of Serbia, unlike the federal and Montenegrin
constitutions, proclaims that citizens of Serbia with another citizenship
may be deprived of Serbian citizenship “only if they refuse to fulfil
the constitutionally prescribed duties of citizens” (Art. 47, para. 4). On
the other hand, the FRY Constitution prescribes that every Yugoslav
citizen is at the same time a citizen of a Member Republic” Further-
more, the regulation of Yugoslav citizenship is within the competence
of the federation (Art. 17, para. 2 and 5). Deprivation of the Serbian
nationality, according to the Constitution of Serbia, may result in a
situation in which one person would have Yugoslav, but not the
republic citizenship, which would be contrary to the federal Constitu-
tion.

During the existence of the SFRY, the dissolution of which
raised doubts as to the nationality of a large groups of its citizens, four
federal nationality acts were adopted. The Citizenship Act of the
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Democratic Federal Yugoslavia (1945); the Citizenship Act of the
Federal People's Republic of Yugoslavia (1946); The Yugoslav Citi-
zenship Act (1964) and the SFRY Citizenship Act of 1976 (SI. list
SFRJ, No. 58/1976). The law of 1976 was in force at the moment of
the dissolution of the SFRY. Today, all states which emerged on the
territory of the former SFRY have new nationality acts. In the FRY,
the nationality is regulated by the Citizenship Act of the FRY (SI. list
SRJ, No. 33/1996).

4.15.2. Responses to Problems Arising after
the Dissolution of the Former SFR Yugoslavia

After long hesitation the FRY adopted a new nationality act. In
spite of the fact that the old Citizenship Act of the SFRY was in force
until the adoption of the new law on citizenship in 1996, the state
organs did not apply that law. In that way, many citizens of the former
SFRY who found themselves, due to various reasons, in the territory
of the new FRY (some of them were refugees from the former Yugo-
slav republics, others had their place of residence in the territory of
the SFRY, but did not have the republic citizenship of Serbia or of
Montenegro), found themselves in a situation of extreme legal insecu
rity. They were, first of all, exposed to serious discrimination, for they
could not enjoy certain rights (e.g., the right to education, the right to
employment) or could not get documents (passports, identity cards)
because they were not considered as Yugoslav citizens.

According to the new Citizenship Act of the FRY, the citizens
of the former SFRY who had, on the day of the promulgation of the
FRY Constitution, on 27 April 1992, the citizenship of the Republic
of Serbia or of the republic of Montenegro, and their children, born
after that day, are considered as Yugoslav citizens (Art. 46).

The acquisition of the Yugoslav citizenship is facilitated for two
other categories of persons:

1. For the citizens of the former SFRY, who had the citizenship
of another republic, not of Serbia or Montenegro, if they had
their place of residence, on 27 April 1992, in the territory of
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the present FRY, if they do not have foreign citizenship.
This provision is valid also for the descendant of that cate-
gory of persons, if they are born after the proclamation of
the FRY (Art. 41, para. 1);

2. for the citizens of the former SFRY who had another repw
blic citizenship, not Serbian or Montenegrin, and who accep-
ted to become professional officers or non commissioned
officers or civilians working in the Yugoslav Army, their
spouses and descendants, if they do not have foreign citi
zenship (Art. 41, para. 1).

These two categories of persons must submit requests for entry
into the book of citizens, within one year of the day when that law
came into effect. That term may be prolonged to three years, in
justified cases. The requests for registering, the persons who apply for
citizenship must contain a statement that the applicant is not a foreign
nationality (Art. 47, para. 4).

Citizenship Act prescribed another way of acquiring of FRY
citizenship — “the acceptance into Yugoslav citizenship” (Art. 48).
This manner of naturalisation is limited to the citizens of the former
SFRY who emigrated into the territory of the FRY because of their
religion or nationality, or because of their struggle for human rights
and liberties (para. 1), or reside abroad, and do not have foreign
nationality (para. 2). The request for the acceptance into Yugoslav
citizenship is submitted to the Federal Ministry of the Interior, which
examines it and takes into account, in its decision, the interests of the
“security, defence and international position of Yugoslavia” (para. 3).
The person submitting a request must add a statement that he/she has
no other nationality or that it renounced it (Art. 5). Also, persons who
were granted asylum as citizens of the former SFRY must include a
statement about the persecutions they suffered (Art. 6).

The refugees from the other republics of the former SFRY, who
did not have the republic citizenship of Serbia or of Montenegro, and
who did not reside in the territory of the FR of Yugoslavia on 27 April
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1992, have had most serious problems with nationality. Huge number
of refugees from Croatia and Bosnia are in such a situation. The new
law on citizenship should solve the question of their citizenship. How-
ever, the institution of “acceptance” does not do it for these persons
who do not have the right to citizenship — the reasons of their requests
are evaluated by the Yugoslav authorities taking into account the
“security, defence and international position” of the FRY. Such broad
discretionary powers in granting citizenship give the possibility to the
authorities to decide upon the citizenship of many persons in accor
dance with the political interests of the moment.

4.15.3. The Acquisition of Yugoslav Nationality

Yugoslav citizenship may be acquired by origin, by birth in the
territory of Yugoslavia, by naturalisation and according to international
agreements (Art. 2). Yugoslav citizenship by origin is acquired, ac-
cording to the law (ex lege) by the children whose parents are Yugo-
slav citizens, regardless of their place of birth, and children with only
one Yugoslav parent, if born in Yugoslavia. Furthermore, children
born abroad, with one Yugoslav parent, acquire Yugoslav citizenship
by origin if the other parent is unknown or without citizenship (Art.
7) or if one of the following conditions is fulfilled (Art. 8):

1) if their Yugoslav parent registers children, before they attain
18 years of age, as Yugoslav citizens in a diplomatic repre-
sentation of the FRY (if the children are older than 14 years
of age, their consent is needed, and if they are between 18
and 23 years of age they may submit the requests by them-
selves).

2) if they would remain stateless (apatrides) without obtaining
the Yugoslav citizenship.

According to the Yugoslav law, the basic criterion for the
acquisition of citizenship by origin (ius sanguinis) is corrected by the
acquisition of the citizenship by place of birth (@us soli). Thus the
children born or found in the territory of the FRY get the Yugoslav
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citizenship if their parents are unknown or stateless. In that way, the
prevention of the statelessness from birth is relatively well achieved.
Nevertheless, the statelessness from birth is possible when children
born in Yugoslavia have parents with the nationality of a country
which accepts only the system of acquisition of citizenship according
to the place of birth (ius soli)

4.16. The Freedom of Movement

Article 12 ICCPR:

1. Everyone lawfully within the territory of a State
shall, within that territory, have the right to liberty of
movement and freedom to choose his residence.

2. Everyone shall be free to leave any country,
including his own.

3. The above-mentioned rights shall not be subject
to any restrictions except those which are provided by
law, are necessary to protect national security, public
order (ordre public), public health or morals or the
rights and freedoms of others, and are consistent with
the other rights recognised in the present Covenant.

4. No one shall be arbitrarily deprived of the right
to enter his own country.

4.16.1. General

The Yugoslav constitutions, both federal and republic, guaran-
tee the freedom of movement and generally follow the approach of the
international instruments on human rights. According to Article 30 of
the FRY Constitution:

The freedom of movement and residence and the right to
leave the FRY and to return to the FRY is guaranteed to the
citizens.
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The freedom of movement and of settling and the right to
leave the FRY may be limited by federal law, if that is necessary
to conduct criminal procedure, to prevent the spreading of conta-
gious diseases or for the defence of the FRY.

Article 17 of the Constitution of Serbia guarantees the freedom
of movement in a similar way, while the Constitution of Montenegro
is less precise: although Article 28, para. 1 guarantees the freedom of
movement and of settling, there is no mention of the freedom to leave
freely Montenegro and to return to Montenegro.

4.16.2. Restrictions

The restrictions of the freedom of movement contained in the
Yugoslav constitutions are formulated in accordance with the interna-
tional standards. It is prescribed that a restriction must be established
by law and necessary for the attainment of a legitimate goal. There are
only a few reasons for restrictions mentioned in the Yugoslav const
tutions, and they are formulated in a narrower way than the ones
mentioned in the ICCPR. However, in reality, these restrictions of the
freedom of movement have been introduced by sub-legal acts, by
decrees and instructions of the executive; in that way a regime is
created which in fact limits the rights contained in Art. 12 ICCPR.

4.16.2.1. The special tax for the exit from the country. —
The Federal Government adopted, in 1993, the Decision on the
Payment of a Special tax on Departure from Yugoslavia (S/. list
SRJ, No. 85/1993), which prescribes that Yugoslav citizens are
bound to pay a special tax when they leave the country. The tax
is also paid for motor vehicles immatriculated in Yugoslavia,
when leaving Yugoslavia. The Decision has been changed several
times, but only concerning the part determining the amount of the
tax.

This obviously restricts the right of Yugoslav citizens to leave
freely the FRY. According to Art. 30 of the FRY Constitution, restric-
tions of the freedom of movement may be introduced only by law:
however this measure was introduced by a decision of the Federal
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Government. Even if it were adopted in the form of a law, this measure
would not correspond to Article 30 of the Constitution, or to Art. 12
ICCPR. The possibilities of the restriction of the freedom of movement
are clearly defined in the text of the Constitution, which allows such
restrictions only if they are necessary for the prevention of the sprea
ding of contagious diseases, for the conduct of criminal procedure or
for the defence of the country. The introduction of such a tax obviously
does not satisfy any of these requirements, but the excuse for it was
the need to fill the federal budget. No attention has been paid to the
general legal consequences of the introduction of this measure.

The question of the constitutionality of the tax for leaving the
country was submitted to the Federal Constitutional Court, but it
refused to consider it. According to the opinion of the Court, the
obligation to pay that tax does not represent a restriction of the
freedom of movement:

Article 30, para. 2 of the FRY Constitution prescribes that
the freedom of movement and of settlement, and the right to leave
the FRY and to return to the FRY is guaranteed to the citizens, and
Article 67, para. 2 of that Constitution says that the way of the
implementation of various freedoms of individuals and citizens
may be prescribed by laws, when that is foreseen in the Constitu-
tion or when it is necessary for the achievement of such freedoms.

According to the view of the Federal Constitutional Court,
the obligation to pay a tax when leaving the country does not limit
the freedom to leave the country and to return to it (Decision IV
U, No. 2, 3,6, 7, 8,9, 12 and 13/94 of 28 March 1994, Odluke
Saveznog ustavnog suda, 1994, p. 76).

The Court thus refused to examine the constitutionality of the
special tax without giving any reason for that. That confirmed once
more the reluctance of the Constitutional Court to be involved in the
consideration of the questions of the respect of human rights in the FR
Yugoslavia. It should be also noted that, e.g., in 1997, the federal state
collected, thanks to the special tax, more than DEM 51 million
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(309,870,177 dinars — the Final Account of the Federal Budget for
1977, SI. list SRJ, No. 26/1998).

4.16.2.2. The prevention of the return of Yugoslav citizens
to the country. — In the last years, the state organs have prevented
a number of FRY citizens to return to the country, by returning
them from the border to the countries they were coming from.
These were mainly the citizens of Albanian or Moslem nationali-
ties. It seems that this practice of the border services has been
based on an instruction of the Federal Government, adopted in
199456, i.e. at the time when some western countries started to
plan a massive return of the FRY citizens who resided illegally in
those countries. According to that instruction citizens who have
sought asylum abroad cannot return to Yugoslavia if they have
not obtained a certificate of the authenticity of their passports or
a travel document issued by a FRY consulate. The instruction
reveals that the Government started from the assumption that
asylum had been sought in a foreign country even by persons who
had a valid working permit, a permit of stay or a tourist visa.

The right of a citizen to return to his or her own country may
under no conditions be limited, either according to international stan-
dards, or according to the Yugoslav constitutions and laws (The Act
on Travel Documents of the Yugoslav Citizens, SL [list SRJ, No.
33/1996, 46/1996). The above instruction of the Federal Government
and the practice of the Yugoslav authorities do not represent only a
serious violation of the international standards of human rights, but of
the FRY Constitution as well.

56 This instruction has never been published in the Official Gazette, nor may it be
obtained from the federal authorities. Its existence is mentioned in a letter of the
Deputy Federal Minister of Transport and Communication (No. /70-03-292/94—
002, of 16 November 1994), which explains the conditions under which certain
categories of persons may enter the FR of Yugoslavia, The Documentation of the
Belgrade Centre for Human Rights. It is also included verbatim in the report on
Albanian asylum-seekers from Kosovo, Parliamentary Assembly of the Council of
Europe, Doc. 7444 (22 December 1995, Appendix, p. 59-60).
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4.16.2.3. The choice of the place of resistance. — Citizens
of the Federal Republic of Yugoslavia can freely choose their
places of dwelling, i.e. of settlement. However, the freedom of the
choice of the place of dwelling is indirectly limited in Serbia by
the adoption of the Special Conditions of the Sales of Immovable
Property Act (SI. glasnik RS, No. 30/1989; see 1.4.11.3). This law
prescribes that the Ministry of Finance of Serbia has to approve
the sales of immovable property in the territory of Serbia (without
Vojvodina) in the cases, “when it is satisfied that the sales does
not influence the change of the national structure of the population
or the exodus of the members of a certain nation or nationality,
and when such a sales does not provoke disquiet, or uncertainty
or inequality of the citizens of another nation or nationality” (Art.
3). The interpretation of this provision, and the practice of the
granting of approvals for the sales of immovable property, lead to
the conclusion that this law, which was adopted for political
reasons, because of the conflicts in Kosovo, restricts the freedom
of choice of the places of dwelling; persons who do not obtain
such approvals are prevented from settling down in the part of the
territory of Serbia where they wish to settle.

4.17. Economic and Social Rights

4.17.1. The Right to Work

The right to work is explicitly guaranteed by the constitutions
of Serbia and of Montenegro (see Art. 35 of the Constitution of the
RS, and Art. 52 of the Constitution of the RM), but not by the FRY
Constitution. All constitutions guarantee the right to free choice of
profession and of employment, and prohibit forced labour (see Art. 54
para. 1 of the FRY Constitution). The Constitution of Serbia is the
only which prescribes that jobs and functions are accessible to all,
under the same conditions (see Art. 54, para. 1 of the Constitution of
the RS).
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The Constitution of the FRY and the Constitution of Serbia
guarantee, to a certain degree, the safety of jobs, by stipulating that
employed persons may lose their employment against their will only
under the conditions and in the cases prescribed by the law and in
collective agreements (see Art. 54, para. 2 of the Constitution of the
FRY and Art. 35, para. 2 of the Constitution of the RS). The laws on
labour relations and collective bargaining explicitly determine the
conditions for the termination of labour relations regardless of the will
of employees; dismissals because of other reasons would be unlawful.
The decision on the dismissal which must be reasoned, is taken by the
director, and it is final (see Art. 65 of the Bases of Labour Relations
Act, SI. list SRJ, No. 29/96). The disciplinary measure of the termina-
tion of labour relations may be taken also only in the cases of the
violations of labour relations explicitly prescribed by the law or in the
collective agreement. This measure is also pronounced by the director,
and in companies which have a board of management, the board is
competent, to re-examine the decision in the second instance, at the
complaint of the employee (see. Art. 56, para. 2 of the Bases of Labour
Relations Act).

The decision on the termination of the job, and the reasons for
the adoption of that decision must be handed over to the employee in
written form, with an instruction about the legal remedy. The employee
may initiate a lawsuit before a competent court, within 15 days after
receiving the decision. The basic feature of labour lawsuits is urgency.
The decision ordering a legal person to reinstate the employee must
be implemented, under the threat of fine; the fine may be pronounced
only thrice. The non-enforcement of the order to reinstate the emplo-
yee represents a criminal act (see Art. 91 of the Penal Code of the RS,
and Art. 75 of the Penal Code of Montenegro).

Republic laws also prescribe the compulsory term for giving
notice, which cannot be shorter than one month, nor longer than three
months, or six months in Montenegro (see. Art. 55 of the Labour
Relations Act, SI. list RCG, No. 29/90, 42/90, 28/91 and Art. 112 of
the Labour Relations Act, SI. glasnik RS, No. 55/96). An employee
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may cease to work before the expiration of the term of notice — in
Serbia, with the consent of the employer, and in Montenegro by a
decision of the employer; in any case, the employee is entitled to
reimbursement of salary until the expiration of the term of notice. If
an employee is called to military reserve duty, or to complete his
military service (up to three months), or is unable to work during that
time, the term of notice is stopped and continues to run after the
cessation of those circumstances (see Art. 112, para. 3 of the Labour
Relations Act of the RS and Art. 56 and 57 of the Labour Relations
Act of RM).

The law prescribes the special rights of the employees which
belong to the so-called technological surplus. These are persons who
lose their jobs because of the cessation of the need for their work in
the case of the introduction of technological, economic or organisati
onal changes. These persons may terminate their labour relations only
if they get one of the rights prescribed by the law, and that is a job in
another company, or professional training, or re-training or additional
qualification, purchase of retirement time, or a lump compensation
amounting to at last two yearly salaries. If one of these rights cannot
be fulfilled, the labour relations may cease after the payment of the
severance pay, the amount of which depends on the duration of the
payments for insurance (see Art. 43 of the Bases of Labour Relations
Act). Until one of those conditions is fulfilled, the employee is entitled
to reimbursement of salary (see Art. 31, para. 3 of the Labour Relatt
ons Act of the RS).

The right to work includes the right to free assistance when
persons seek a job. In order to fulfil that function, and a number of
other functions concerning the employment and the problem of unem-
ployment, there are labour exchanges in the Republics, with the task
to implement employment programmes and to harmonise demand and
supply at the labour market. They offer free professional assistance in
the form of information given to interested persons about the conditi
ons and possibilities of employment and are also engaged in the
mediation in the cases of employment, between the unemployed and
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the employers. Exchanges also offer professional guidance in the
choice of professions and of jobs, they prepare persons for employ
ment, through re-training, additional qualification and the innovation
of knowledge.

4.17.2. The Right to Just and Favourable
Conditions of Work

The Yugoslav constitutions guarantee a set of rights of emplo-
yees. First of all, all constitutions guarantee the right to fair wages (see
Art. 55 of the FRY Constitution, Art. 56 of the Constitution of the RS
and Art. 53, para. 1 of the Constitution of RM).

The Act on the Bases of Labour relations reiterates that emplo-
yees are entitled to appropriate earnings, and that earnings are deter
mined in accordance with the law and with the collective agreement.
The earnings are paid at least once a month (see Art. 48 of the Labour
Relations Act). The employed have the right to the compensation of
the pay for holidays when they do not work, during their annual
holidays, during paid leaves, military exercises and in other cases
determined by the law and by collective agreements. The law guaran-
tees to employees the right to increased earnings in the case of work
during national holidays, and for overtime and night work (see Art. 49
of the Bases of Labour Relations Act). Besides the earnings — salaries,
employees are entitled to other allowances, like the allowances for
covering the costs of the holidays, of hot meals, transport, etc. (see
Art. 51 of the Bases of Labour Relations Act).

In order to assure the financial and social security of employees,
in the cases in which the employer is not capable, due to difficulties
in the operations, of paying their earnings, the law prescribes the right
of employees to minimal guaranteed earnings. The amount of the
guaranteed net earnings is determined by the decision of the govern
ment of the republic. The employer is bound to pay to the employees,
under the conditions determined by individual collective agreements,
the difference between the guaranteed net earnings and the income
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they got in accordance with the collective agreement (see Art. 65 of
the Labour Relations Act of the RS).

The constitutions guarantee in a generalised way the right of
employees to limited working hours, and to paid annual holidays and
leaves, while the constitutions of the FRY and of Serbia guarantee the
right to daily and weekly rest, without giving a precise definition of
those rights (see Art. 56, para. 1 of the FRY Constitution, Art. 38,
para. 1 of the Constitution of the RS, and Art. 53, para. 2 of the
Constitution of the RM).

Full working time amounts, according to the regulations on
labour relations, to 40 hours in a working week. The law prescribes
the obligation to introduce of reduced working hours for persons
performing especially difficult, strenuous, and hazardous work, propor
tional to the noxious influence on health, i.e. on the working capacity
of employees; in Montenegro that reduction is limited to 36 hours
weekly (see Art. 19 of the Labour Relations of the RS and Art. 17 of
the Labour Relations Act of the RM). The working hours of an
employed person may exceed the full working hours, but not for more
than 10 hours weekly, except in cases explicitly prescribed by the law,
when there are obligations to work overtime, and more than 10 hours
weekly (e.g. in the cases of natural disasters, fires, explosions etc., see
Art. 20 of the Bases of Labour Relations Act).

Regarding the right to rest, employees have the right to rest of
30 minutes during a working day: that rest may not be at the beginning
or at the end of the working hours. Then there is the right to rest
between two workdays of at least twelve hours without interruption,
except during seasonal works, when this minimum is ten hours, and
the right to weekly rest of at least 24 hours without interruption The
employed have the right to annual holidays of at least eighteen days,
and proportionally to the duration of employment. The employed may
not be deprived of the right to any of these rests. The employed have
also the right to paid and unpaid leaves in the cases determined by law
and by collective agreements (see Art. 26-31 of the Bases of Labour
Relations Act).
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The constitutions also guarantee the protection of employed at
work, also without detailed description of that right. Special protection
is guaranteed to women, disabled and young persons (see Art. 56 para.
2 and 3 of the FRY Constitution, Art. 38, para. 2 and 3 of the
Constitution of the RS and Art. 53, para. 3 and 4 of the Constitution
of the RM).

The Bases of Labour Relations Act prescribes the obligation of
the employer to assure the necessary conditions for the protection at
work. An enterprise may start to operate only after the competent
inspectors have reported that, infer alia security measures have been
introduced (see Art. 18 of the Enterprises Act, SL list SRJ, No. 29/96).
The employer is bound to inform the employees about all work hazards
and about the rights and obligations concerning the protection at work
and working conditions. The employees have the right to refuse to
work because the precautions have not been taken, but only if there is
objective danger to their life and health (see Art. 33—34 of the Bases
of Labour Relations Act).

In order to assign an employee to a job where there is an
increased danger of injuries and professional and other diseases, such
a person must satisfy the requirements regarding his or her state of
health, psychophysical capabilities and age. In order to protect such
persons the law prescribes compulsory preliminary and periodical
medical checks (see Art. 30-35 of the Protection at Work Act, SI.
glasnik RS, No. 42/91, 53/93, 67/93). To that same aim, the law
prescribes the reduction of the working hours for such persons, and
their right to longer annual holidays, up to 40 workdays (see Art. 56,
para. 2 of the Labour Relations Act of the RS).

Detailed provisions of the protection at work in Serbia are found
in the separate Protection at Work Act, while in Montenegro they are
included in the Labour Relations Act. These regulations, and the
by-laws adopted on the basis of these regulations prescribe more
specifically the obligations of the employers regarding the measures
and means necessary for safe working conditions, the organisation of
the protection at work, the training of employees to work safely, and
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the assurance of emergency and rescue services. The enforcement of
these laws, regulations and collective agreements in the field of pro-
tection at work is supervised by the labour inspection. Non-observance
of the measures of protection at work represents a basis for the
termination of the operations of an enterprise (see Art. 100, para. 1,
line 1 of the Enterprises Act), and represents, under some conditions,
a criminal act (see Art. 90 of the Penal Code of the RS and Art. 74
of the Penal Code of the RM).

4.17.3. The Right to Social Welfare

The right to social insurance includes the right to social security
and the right to welfare assistance.

In the Yugoslav constitutions, the right to social security is
prescribed as the institution of compulsory insurance of employees,
which guarantees to them and to their families all forms of social
security (see Art. 58 of the FRY Constitution and Art. 55 of the
Constitution of the RM). The Constitution of Serbia enters in a more
specific way into the content of this right, and prescribes that emplo-
yees, in accordance with the law, acquire trough compulsory insurance
the right to health protection and other rights in cases of disease,
pregnancy, decrease or loss of working capabilities, unemployment
and old age, and the right to other forms of social security, and for the
members of their families the right to health protection, the right to
family pension, and other rights based on social security (see Art. 40
of the Constitution of the RS).

Social security includes retirement, disabled persons, health and
unemployment benefits, and health insurance. Additional statuses re-
gulate various fields in the domain of social security.

The system of retirement and disabled persons benefits is regu
lated by federal and republic regulations. The bases of the system are
determined by the federal Act on the Bases of Pension and Disabled
Persons Insurance, which adopts a broader concept of the “bases” and
prescribes almost all rights in that field of social security. The republic
regulations regulate some questions in more detail, and the functioning
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of the funds for disabled persons and retirement insurance; some other
rights are prescribed, as well. In Montenegro, the law adopted in 1983
is still in force; that law is highly non-harmonised with the new system
of pension and disabled persons insurance.

Compulsory insurance covers all employed and self-employed
persons and farmers. Besides the compulsory insurance, there is the
possibility of voluntary insurance for persons who are not compulsory
insured, and for persons who want to provide for themselves and for
their families broader benefits than those prescribed by law (see Art.
16 of the Act on the Bases of Retirement and Disabled Persons
Insurance, SI. list SRJ, No. 30/96). These rights are the right to old age
retirement, rights of disabled persons, rights in the cases of danger of
becoming disabled, the right to family pension and the right to com-
pensation for physical damages. The Act on Retirement and Disabled
Persons Insurance of the Republic of Serbia also prescribes the right
to monetary compensation for assistance and care, the right to the
acquisition of special prostheses for reading and writing, and the right
to the compensation of funeral costs.

An insured person acquires the right to old age pension if he/she
fulfils cumulatively the conditions regarding the age and the duration
of the insurance (see Art. 22 of the Act on the Bases of Pension and
Disabled Persons Insurance). The amount of the old age pension is
determined by the base for pension and the duration of insurance. The
base for the pension is the monthly average of earnings, i.e. of the base
of the insurance premiums during the ten year period which is the most
favourable for the insured person. The law limits the amount of the
pension base to 3.8 average net salaries of employees in the territory
of the Republic of Serbia in the previous year (see Art. 10 of the Act
on Pension and Disabled Persons Insurance, SI. glasnik RS, No. 52/96).
The amount of the pension is determined as a percentage of the
pension base, depending on the number of years of insurance. The law
limits that percentage, to not more than 85% of the pension base (see
Art. 35, para. 3 of the Act on Bases of Pension and Disabled Persons
Insurance).
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The rights in the case of invalidity include the right to disabled
persons pension and the rights connected to the remaining working
capacity. These rights include the right to re-training or additional
qualification, the right to get another appropriate full time job and the
right to monetary compensation linked to the enjoyment of those
rights. The reason of invalidity, i.e. whether the invalidity was caused
by an injury at work, by professional disease, by injuries outside the
workplace or by other illness, does not influence the determination of
invalidity; however, it is of importance for the determination of the
conditions for the acquisition of certain rights, and of their scope.

The right to disabled persons pension is acquired by insured
persons whose health conditions have deteriorated and cannot be el
minated by treatment or rehabilitation leading thus to the loss of
working capacity, or the insured persons whose working capacities
decreased, but under the condition that because of their age (over 50
for men, over 45 for women) they do not have the right to re-training
or additional qualification (see Art. 45, para. 1 of the Act on the Bases
of Pension and Disabled Persons Insurance). If the invalidity is caused
by injury at work or by professional disease, the right to disabled
persons pension is acquired regardless of the duration of the insurance,
and the pension amounts to 85% of the pension base. If invalidity is
caused by an injury outside the workplace, or by other illness, then the
acquisition of the right to the disabled persons pension depends on the
duration of insurance, and the amount of the pension is determined
according to three criteria: the gender of the insured person, the age
at the moment of the invalidity and the duration of the insurance (see
Art. 48 and 49 of the Act on the Bases of the Pension and Disabled
Persons Insurance).

The Act contains provisions on the lowest age for disabled
persons pensions; they are of protective nature, and are aimed to assure
the minimum existence to those who have been insured for a short
time and/or have had low earnings. The base for such pensions is not
the average ten year earnings or the duration of the insurance period,
but the average net earnings of employees in the territory of the
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Republic in the previous year. The lowest pension is determined as a
percentage depending on the duration of the insurance: that percentage
is between 40%, for insurance periods up to 20 years, and 80%, for
insurance periods of 35 years or more (men) or 32 or more years
(women), (see Art. 77 of the Act on the Bases of Pension and Disabled
Persons Insurance).

In the cases of danger of invalidity, the law prescribes the right
to re-training or additional qualification, and the right to be transferred
to another full time job (see Art. 63 of the Act on the Bases of Pension
and Disabled Persons Insurance).

The law also prescribes the right to monetary compensation in
the case of physical injury, but only if it is caused by injuries at work
or by professional disease or has impaired total abilities by at least
30% (see Art. 74, para. 2 of the Act on the Bases of Pension and
Disabled Persons Insurance). The amount of the monetary compensa-
tion depends on the degree of physical damage, and the base for the
compensation is 25% of the average monthly earnings per employee
in the Republic in the previous year (see Art. 34 of the Act on Pension
and Disabled Persons Insurance of the RS). The compensation, deter
mined in such a way, is paid to the insured persons in monthly
instalments and it belongs to the insured persons in addition to the
rights due to invalidity, if invalidity is established.

In the case of death of an insured person, or of a beneficiary of
old age or disabled persons pension or beneficiary of rights on the
basis of reduced working capacity, the members of his or her family
shall have the right to family pensions. They shall have that right if
they fulfil certain conditions which are different for various members
of the family. The base for the family pension is the old age or disabled
persons pension which would belong to the deceased, or which belon
ged to them at the moment of death. The amount of the family pension
depends on the number of the beneficiaries and it is between 70% for
one member of the family and 100% for four or more members of the
family (see Art. 64—73 of the Act on the Bases of Pension and Disabled
Persons Insurance).
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The law prescribes compulsory harmonisation of the pensions
and monetary compensations for physical damage which is calculated
according to the average trends of net earnings in the Republic, twice
a year, on 1 June and 1 January. Pensions may be adapted in the
meantime as well, if the earnings rise or fall for 5% or more.

The retirement and disabled persons insurance is managed by
the corresponding republic Fund.

Unemployment benefits are regulated at the republic level, by
the Act on Employment and on the Rights of Unemployed Persons in
Serbia, and by the Employment Act in Montenegro. All constitutions
guarantee the right to financial security in the case of temporary
unemployment (see Art. 55, para. 2 of the FRY Constitution, Art. 36,
para. 2 of the Constitution of the RS, and Art. 53, para. 1 of the
Constitution of the RM). The laws foresee the compulsory insurance
of all employed persons, and the possibility of voluntary insurance.

The right acquired according to this insurance is to monetary
compensation in the case of terminating employment, under the con
dition that the person was insured for not less than 9 months without
interruption or 12 months with interruptions, within the last 18 months
(see Art. 13 of the Act on Employment and on the Rights of Unem-
ployed Persons, SI. glasnik RS, No. 22/92, 73/93, 82/92 and Art. 28 of
the Employment Act, SI. list RCG, No. 29/90). Monetary benefits are
not granted in all kinds of the termination of employment. In Serbia,
cases in which persons are entitled to benefits are enumerated (see Art.
12 of the Act on Employment and on the Rights of Unemployed
Persons of the RS), while the Montenegrin law prescribes exceptions
when the insured person does not have that right (see Art. 31 of the
Employment Act of the RM). In principle, if employment is terminated
because of a breach on the part of the employee, or of his own volition,
the employee forfeits the right to benefits. Benefits are paid for a
determined time period which depends on the duration of the insurance
and may last between 3 and 24 months (see Art. 13 of the Act on
Employment and on the Rights of Unemployed Persons of the RS and
Art. 33 of the Employment Act of the RM). Benefits are also provided
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after that period in certain cases, such as during the time the unemplo-
yed person is preparing for employment, being trained or acquiring
additional qualification, during pregnancy and birth and during tempo-
rary inability to work (see Art. 15 of the Act on Employment and on
the rights of Unemployed Persons of the RS and Art. 34 of the
Employment Act of the RM). The base for benefits is the average
monthly net earnings of the unemployed person during the last three
months of employment; it is paid at the end of the month, and under
certain conditions it may be paid as a lump sum. During the time they
receive benefits, the unemployed have the right to health and retire-
ment insurance (see. Art. 27 of the Employment Act of the RM and
Art. 8 para. 6 of the Health Insurance Act of the RS). The competent
labour exchange decides upon the rights of the unemployed.

As a difference from social security, where employees save a
part of their income in order to assure certain rights for themselves
and for the members of their families in cases of old age, disease,
invalidity and death, social welfare assistance relies on contributions
from public funds, formed by taxes, which individuals receive on the
basis of their positions and their social needs.

The constitutions of the FRY and of Montenegro prescribe that
the state assures the financial security to the citizens who are unable
to work and have no means of existence, and to the citizens who only
have no means of existence, while the Constitution of Serbia guaran-
tees social security only to the citizens who both are unable to work
and have no means of existence (see Art. 55 of the Constitution of the
RM, Art. 58 of the Constitution of the FRY and Art. 39 para. 2 of the
Constitution of the RS). Social protection is regulated by the Act on
Social Protection and the Assurance of Social Security of Citizens in
Serbia and by the Act on Social and Child Protection in Montenegro.

The fundamental right in the field of social protection is the
right to financial security. In Serbia, that right belongs to individuals
or families with earnings below the level of social security. The level
of social security is determined by the law in percentages; the percen
tage depends on the number of family members and on the average
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net earnings per employee in the previous quarter in the economy of
the Republic (see Art. 11 of the Act on Social Protection and on the
Assurance of the Social Security of Citizens, SI. glasnik RS, No. 36/91,
33/93, 67/93, 53/93, 46/94, 48/94, 52/96). Besides this general pre-re-
quisite the law foresees a series of additional individual conditions, i.e.
lack of ownership on movable or immovable property, etc. (see Art.
12 of the Act on Social Protection and on the Assurance of the Social
Security of Citizens of the RS). Financial security benefits are deter
mined in monthly amounts, which represent the difference between the
average monthly income of individuals, or of the family, earned in the
previous quarter, and the level of social security (see Art. 20 of the
Act on Social Protection and on the Assurance of the Social Security
of Citizens of Serbia). The amount of financial insurance is harmoni
sed with average earnings. Similar solutions regarding financial secu
rity are found in the Act on Social and Child Protection of Montene-
gro.

Other rights in the system of social protection, prescribed by
both republic laws, are the right to supplements and assistance for the
help and nursing by other persons, the right to assistance in vocational
training for work and the right to be placed in institutions of social
welfare or in another family.

The right to the supplement for the assistance and nursing by
other persons belongs to the persons with serious physical or sensory
disturbances and to persons with serious diseases like autism, chronic
mental diseases, etc. (see Art. 24 of the Act on Social Protection and
on the Assurance of the Social Security of Citizens of the RS and Art.
36, para. 1 of the Act on Social and Children Protection, SI. list RCG,
No. 45/93), and to persons who need assistance and nursing by other
persons, and who fulfil the conditions for financial security (see Art.
23, para. 1 of the Act on Social Protection and on the Assurance of
the Social Security of Citizens of the RS and Art. 36, para. 2 of the
Act on Social and Children Protection of the RM). The supplement is
paid in monthly instalments determined differently in Serbia and Mon-
tenegro (see. Art. 27 of the Act on Social and Children Protection of
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the RM, and Art. 25 of the Act on Social Protection and on the
Assurance of the Social Security of Citizens of the RS).

The right to assistance for vocational training belongs to chil
dren and young persons whose development has been hindered and to
disabled persons who may be habilitated for some kind of work,
corresponding to their age and their psychophysical capabilities (see
Art. 26, para. 1 of the Act on Social Protection and on the Assurance
of the Social Security of Citizens of the RS). This right is implemented
in the form of actual training, financial benefits, compensation of
accommodation costs, transport costs and habitation costs (see Art. 27
of the Act on Social Protection and on the Safeguarding of the Social
Security of Citizens of the RS).

The right to accommodation in institutions of social welfare or
in other families belongs to certain persons in need, as e.g. parentless
children, children with impaired mental development or with disturbed
social behaviour, pregnant women or mothers with small children,
disabled adults and elderly persons (see Art. 37 of the Act on Social
Protection and on the Assurance of the Social Security of Citizens of
the RS, and Art. 30 of the Act on Social and Children Protection of
the RM).

Besides these rights, the Act on Social Protection and on the
Assurance of the Social Security of Citizens of Serbia prescribes the
right to assistance at home which is provided for elderly and chronk
cally ill persons, or to daily stay for persons who have the right to be
accommodated in the establishments of social welfare, whatever is
more convenient to them (see Art. 31 and 32 of the Act on Social
Protection and on the Assurance of the Social Security of Citizens).

Social and Child Protection Act of Montenegro also prescribes
the right to health protection of the beneficiaries of the rights to social
welfare and of needy members of their families, if they can not benefit
from such protection from other sources. This law also prescribes that
funeral costs in case of death of a single person, beneficiary of the
right to financial security, or of the right to accommodation in an
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institution of social welfare, shall be covered from the budget of the
Republic (see Art. 39 and 40 of the Act on Social Protection and on
the Assurance of the Social Security of Citizens).

The appropriate social welfare institutions decide upon all these
rights.

4.17.4. The Right to the Protection of the
Family

The right to the protection of mothers, children and families is
comprehensively protected by the republic constitutions. The FRY
Constitution only guarantees special protection for families, children
and mothers; children born out of wedlock have the same rights and
duties as legitimate children. The republic constitutions guarantee
some other rights and prescribe some other obligations. Thus the
Constitution of Montenegro prescribes that marriage may be concluded
only with the free consent of the woman and the man, while the
Constitution of Serbia prescribes that it is a human right to decide
freely on the birth of children. Both constitutions prescribe the right
and the obligation of the parents to care about children, to bring them
up and educate them, and the obligation of the children to care about
their parents who need assistance (see Art. 61 of the FRY Constitution,
Art. 27 and 29 of the Constitution of the RS and Art. 58 and 59 of the
Constitution of the RM).

Employed women enjoy special protection, according to the law
on labour relations, both because of their special psychophysical char
acteristics as women, and because of pregnancy and motherhood.
Special protection of working women at work and of young and
disabled persons is guaranteed by all constitutions (see Art. 56, para.
3 of the FRY Constitution, Art. 38, para. 3 of the Constitution of the
RS, and Art. 53, para. 4 of the Constitution of the RM). The major
part of these rights, and of the rights based on the special protection
of youth are prescribed by the Bases of Labour Relations Act. Labour
Relations Act of Serbia reproduces all the provisions of the federal
law, and contains some more precise supplementary rules, as a differ
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ence from the Labour Relations Act of Montenegro, which has few
provisions on the special protection of women and youth.

The Bases of Labour Relations Act prescribes that employed
women may not work on jobs with prevailing hard physical work,
work under grounds and underwater, or on jobs which could be
detrimental to and hazardous for their health and lives (see Art. 35,
para. 1). Furthermore, employed women may not work during preg
nancy on jobs where there are increased risks for the maintenance of
the pregnancy and the development of the embryo (see Art. 35, para.
2 of the Bases of Labour Relations Act). There are also some restric-
tions regarding the possibilities of night and overtime work. The Bases
of Labour Relations Act prescribes that pregnant women, or women
with children up to three years of age may not exceed full working
hours, or work at night. Exceptionally, women with children older than
two years may work by night, but only on the basis of written request.
Also, single parents with children up to seven years of age or with
heavily disabled children may work overtime or by night only on the
basis of their written requests (see Art. 36 of the Bases of Labour
Relations Act). Furthermore, the Labour Relations Act of Serbia con
tains a prohibition of night work for women in industry, construction
or transport, with the possibility of deviation from that rule in excep-
tional circumstances.

The basic right of employed women concerning pregnancy and
birth is the right to maternity leave. A woman may go on maternity
leave 45 days before delivery; she must go on leave 28 days before
delivery (see. Art. 36, para. 3 of the Bases of Labour Relations Act).
Maternity leave lasts at least until the child is one year old or, accord
ing to the Labour Relations Act of Serbia, until the end of the second
year of life of the third child (see Art. 37 of the Bases of Labour
Relations Act and Art. 79 of the Labour Relations Act of the RS). In
case of a stillborn child, or of the death of a child before the expire of
the maternity leave, employed women have the right to prolong their
maternity leave for the time they need to recover after the loss of the
child, but not less than 45 days; during that time they have all rights
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based on maternity leave (see Art. 39 of the Bases of Labour Relations
Act).

During maternity leave employed women have the right to
compensation amounting to the earnings they would have at their
workplace, under the condition that they have been employed for not
less than six months; otherwise, they have the right to compensation
in the amount of a certain percentage thereof (see Art. 13 of the Act
on Social Care About Children, SI. glasnik SR, No. 49/92, 29/93, 53/93
and Art. 73 of the Act on Social Welfare and Protection of the Child
of the RM). The Act on Social Welfare and Protection of the Child of
the RM prescribes, besides the right of employed women to compen
sation given to employed women, that unemployed women who give
birth and are registered in the Labour Exchange have the right to
monetary compensation amounting to 40% of the lowest salary in the
Republic in the month when the compensation is paid, during 270 days
after child birth (see Art. 81 and 82 of the Act on Social Welfare and
Protection of Children of the RM).

If the child needs special care because of a health condition, or
if the child is heavily handicapped, the mother of the child has the
right to additional leaves, after the expire of the maternity leave (see
Art. 37, para. 4 of the Bases of Labour Relations Act). In Serbia, such
women have the right to be absent from work (in that case they receive
compensation for their lost earnings according to the regulations on
health insurance), or to work half-time; in the latter case they have the
right to the earnings for the time they work and the right to the
compensation of the earnings for the second half of the working hours,
but not longer than three years after child birth (see Art. 40 of the
Labour Relations Act of the RM). The republic regulations also pre-
scribe that one parent, or only the mother in Montenegro, may be
absent from work until the child is three years of age. During that
period, the rights and obligations of that person are suspended; in
Montenegro, mothers have the right to health and retirement insurance
if they benefit from that right (see Art. 86 of the Labour Relations Act
of the RS and Art. 42 of the Labour Relations Act of the RM).
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The law assures, to a certain degree, the safety of the employ-
ment of women during pregnancy, maternity leave and the exercise of
the right to additional leave. Namely, the employment may not be
terminated in such cases only because the job has become superfluous
(see Art. 38, para. 3 of the Bases of Labour Relations Act), but may
cease for other reasons.

All these rights belong primarily to women; however, in the
case of death of a woman, or if she abandons her child, or if she is
prevented from enjoying those rights, they may be enjoyed by an
employed father (see Art. 38, para. 1 of the Bases of Labour Relations
Act).

Besides those rights, the republic laws on the protection of
children prescribe some other rights. The most important of them is
the right to child allowance. In Serbia, the allowance is given for the
first three children, and the right to allowance depends on the financial
position of the family, except where there are three children, when the
right to the allowance comes with the third child, regardless of the
financial circumstances of the family. The allowance is given for
children under nineteen, if they attend regular education, and the
amount of the allowance depends on the financial position of the
family, and on the place of the child in the order of birth (see Art.
21-29 of the Protection of Children Act of the RS). Similar rules exist
in Montenegro; however, in Montenegro the right to the allowance
does not depend on the financial position of the family, and its amount
varies with the age of the child, the degree of education and the
psychophysical state of the child (see Art. 42—50 of the Act on Social
Welfare and Protection of Children of the RM).

All Yugoslav constitutions guarantee special protection to chil
dren. The Constitution of Montenegro also prohibits child abuse and
the employment of children and minors on jobs detrimental to their
health and development (see Art. 61 of the Constitution of the RM).

The constitutions extend to youth in the same guarantees as
given to women. The lower limit for employment is 15 years of age
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(see Art. 7 of the Bases of Labour Relations Act), and employees under
18 years of age enjoy special protection. Regarding employment on
certain jobs, there are prohibitions identical to those concerning
women. Also, persons under 18 years of age may not be ordered to
work longer than during the full working hours, while the collective
agreements, or the general acts of the employers, may prescribe shorter
working hours. For persons under 18 years of age employed in indus-
try, construction and transport, night work is prohibited (see Art. 41
of the Bases of Labour Relations Act). The Bases of Labour Relations
Act also prescribes the right to longer annual leave for such persons.
(see Art. 56 of the Labour Relations Act of the RS).

4.17.5. The Right to Health

The Yugoslav constitutions guarantee the right to the protection
of health to all. Furthermore, the constitutions prescribe that health
protection must be assured from public revenue, if there is no health
protection of other origin (see Art. 60 of the FRY Constitution, Art.
30 of the Constitution of the RS and Art. 57 of the Constitution of the
RM). The right to health insurance is included in the rights of emplo-
yed persons and of the members of their families on the basis of
compulsory social security.

Health protection is within the competence of the republics. In
Serbia relevant legislation are the Health Insurance Act and Health
Protection Act, and in Montenegro the Health Protection and Health
Insurance Act. There are no substantial differences between the laws
of the republics in this field.

The republic laws cover compulsory insurance; there is also a
possibility to establish voluntary insurance for persons who are not
subject to compulsory insurance or who want to secure broader rights.
They prescribe the categories of persons who are subject to compuk
sory insurance and pay contributions for their health insurance. Besides
these persons, the right to health insurance is enjoyed by the members
of their families.
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Poor persons, who are not insured, receive the means for their
health protection from the budget. The republic laws regulate that
matter in somewhat different ways. In Serbia, the Health Protection
Act prescribes the categories of persons enjoying health protection
covered by the budget, if such persons are not included in compulsory
insurance schemes. This affects children up to 15 years of age, or until
the completion of their education, but not after 26 years of age,
pregnant women and mothers, persons above 65, handicapped and
disabled persons, persons who receive certain social welfare benefits
and persons with certain serious diseases (see Art. 7 and 8 of the
Health Protection Act, SI. glasnik RS, No. 17/92, 26/92, 50/92, 53/93).
Furthermore, means for the prevention and suppression of epidemics
and for the prevention and elimination of damage to health caused by
natural disasters and other calamities come from the budget.

The Act on Health Protection and Health Insurance of the RM
does not prescribe categories of persons, but only compulsory forms
of health protection which are provided for all citizens, and to which
persons who are unable to work and earn, and are without means of
existence and health protection assured, are also entitled. Compulsory
forms of health protection include the diagnostics, suppression and
treatment of certain heavy diseases, like tuberculosis, contagious and
malignant diseases, etc., and the health protection of children, pregnant
women, mothers, and persons over 65 years of age (see Art. 32 and
22 of the Health Protection and Health Insurance Act, SI. list RCG,
No. 39/90, 21/91).

The basic rights of health insurance are the rights to health
protection, to compensation of earnings during temporary inability to
work, to compensation of travel expenses associated with treatment
and to the compensation of funeral costs.

Health protection includes measures of medical control and
prevention, treatment, medicines, rehabilitation, etc. and it is determ#
ned in more detail by the Institute of Health Insurance. The costs of
health protection are born by the health insurance, to the measure
prescribed by those acts. Costs in excess are born by beneficiaries.
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Furthermore, the law introduces the participation of the beneficiaries
in the costs of health insurance, which in fact represents additional
payment for health services. In Montenegro, it is prescribed that the
participation may not be introduced for the compulsory forms of health
protection (see Art. 34, para. 1 of the Health Protection and Health
Insurance Act of the RM), while in Serbia, the introduction of the
participation is limited by the provision that such participation must
not deter citizens from protecting their health (see Art. 28 of the Health
Insurance Act, SI. glasnik RS, No. 18/92, 26/93).

The possibility to assign patients to treatment abroad is limited
and belongs as a right in Serbia, only to the persons under 15 years of
age, for diseases or conditions that cannot be treated in Yugoslavia and
there are prospects of successful treatment in the country to which the
insured person is sent. In Montenegro, the age limit is not prescribed
(see Art. 31 of the Health Protection and Health Insurance Act of the
RM and Art. 27 of the Health Insurance Act).

The right to the compensation of the earnings belongs only to
certain active insured persons, i.e. those who pay the contribution for
the insurance, but not to the members of their families. Such persons
are entitled to that right if they are temporarily unable to work due to
disease or injury, or if they are ordered to care for member of their
close family, or to escort a patient sent for treatment or for medical
examination outside the place of residence. The base for determining
the compensation is the net earnings of the insured person, effected in
the month immediately before the month of the occurrence of the
insured case, and it amounts to not less than 75% and not over 85%
of the base. If temporary impossibility to work is caused by an injury
at work, by professional disease or by donations of organs or tissue,
the beneficiary has the right to 100% of the base. The compensation
of the earnings during the impossibility to work because of pregnancy
also amounts to 100% of the base, but under the condition that the
employed woman has a certain seniority of insurance; otherwise, the
compensation is lower, but may not be lower than 80% of the base
(see Art. 44 and 47 of the Health Insurance Act of the RS). The law
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also guarantees the minimum amount of the compensation of earnings
by stipulating that the compensation may not be lower than the gua
ranteed monthly net wages determined by the republic government for
each month.

The compulsory health insurance covers also the transport costs
for travel for treatment or check-ups, and the funeral costs. The com
pensation of funeral costs is paid to the person who arranged the burial,
and it is determined as a certain percentage of the average net earnings
of employees in the Republic. That right is not guaranteed in Monte-
negro.

As a rule, the Institute of Health Insurance and its subsidiaries
decide upon the rights resulting from health insurance. The decision
in the second instance is final, and not challengeable in administrative
procedure. However, the protection of a right may be sought in the
competent court (see Art. 68 of the Health Insurance Act of the RS).

5. Conclusion

1. Although Yugoslav laws and regulations are generally in
accordance with international human rights standards, serious structu-
ral flaws in the legal system, as well as non-compliance with interna-
tional standards in several important areas, compel the conclusion that
the Yugoslav legal system as a whole does not guarantee sufficient
protection of human rights. In addition, the rule of law is not establis-
hed in the FR Yugoslavia, primarily for the following reasons: a great
number of contradictory regulations are in force, laws that restrict
constitutionally guaranteed human rights are nevertheless enforced and
there is no independent judiciary.

2. Human rights guarantees in the federal constitution and par-
ticularly the provision that ratified international treaties prevail over
ordinary legislation establish a basis for the development of a system
for the protection of human rights and the rule of law. However, a
significant number of federal and republic laws and regulations have
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not been harmonised with the federal constitution for more than six
years, even though the deadline for harmonisation has been extended
several times. As a result, some of the most important constitutional
guarantees of human rights are not effectively implemented in practice.
Instead, unconstitutional and restrictive provisions of old laws and
regulations have been enforced. A particularly grave problem is the
contradiction between the Serbian constitution and the federal const
tution. The fact that the republic laws and regulations have not been
harmonised with the federal constitution and laws is a reason for
particular concern because most of the federal laws are executed by
the authorities in the republics, who in case of the conflict between the
federal and republic legislation follow the latter.

3. Particularly significant is the fact that the federal Criminal
Procedure Act (CPA) has not been harmonised with the federal con
stitution. As a consequence, enforcement of the CPA for all practical
purposes annuls some constitutionally guaranteed rights. For example,
the CPA (as well as the Serbian constitution) provides additional legal
grounds for detention. Contrary to the federal constitution which pro-
vides that only a judge may order detention, the CPA extends this
authority to the police. In addition, police do not have the obligation
to inform detained person of the reasons for their detention. This is
also contrary to the federal constitution.

4. The Yugoslav legal system does not provide effective legal
remedies for the protection of human rights, primarily because there
is no independent judiciary. Despite constitutional pronouncements
that courts are independent, it seems that the principle has been imple-
mented neither at the regulatory level nor in practice. For instance,
courts cannot control the work of court administration, which is super
vised by the justice ministry. Moreover, courts have no budgetary
independence, which makes them dependent on the executive and
legislature. Influence of the executive branch on the judiciary was
particularly visible during the crisis over the local elections in Serbia
held in November 1996, when the courts had a major role in the
annulment of the election results. Subsequently, the president of a
district court that had been instrumental in the crisis became the
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Serbian minister for justice. The position of the judiciary puts in
question the implementation of the guarantee of fair trial contained in
Article 14 ICCPR and particularly the right to a hearing by “a com-
petent, independent and impartial tribunal.”

5. Although both the federal and Montenegrin constitutions
provide that victims of human rights violations have the right to a
specific remedy — constitutional complaint to the Federal Constitu
tional Court and the Constitutional Court of Montenegro, respectively
— the possibility of filing a constitutional complaint has been so
limited by the courts practice to render it only a theoretical remedy.
Its ineffectiveness is evidenced by the fact that the Federal Constitu
tional Court has never declared a constitutional complaint admissible,
while the Constitutional Court of Montenegro has considered a negli
gible number of the complaints made.

6. The concept of proportionality in restricting human rights is
virtually unknown to the Yugoslav legal system and to the courts. This
means that human rights may be limited to a degree that does not
correspond to the legitimate concerns which underlie the proportion
ality test. As far as derogations of human rights “in time of public
emergency’ are concerned, there is no provision that would limit them
“to the extent strictly required by the exigencies of the situation” as
required by Article 4 ICCPR. In addition, the Serbian constitution
provides that in a time of war all rights may be derogated, while the
federal constitution fails to mention the right to life among the rights
from which no derogation is allowed.

7. Guarantees of fair trial in criminal matters are insufficient.
The prosecution is not under an unconditional obligation to make
available to the defence all the evidence for and against the accused.
This is a matter left to the public prosecutors discretion. Also, mint
mum guarantees for persons charged with criminal offences are not
fully respected, particularly in regard to the right to have adequate time
and facilities for the preparation of defence and right to communicate
with counsel.

8. Liberty of parents to ensure religious and moral education of
their children in conformity with their own convictions is not expressly
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guaranteed. The enjoyment of this right is limited in practice because
it is not possible to establish private elementary schools in the FR
Yugoslavia, which is contrary to the International Covenant on Eco-
nomic, Social and Cultural Rights.

9. Conscientious objection is allowed by the federal constitution
but it is a guarantee without meaning because it has been severely
restricted by the implementing legislation: conscripts must declare
their objection in an extremely short time (15 days) after having been
called to the army and the state has no obligation to inform them about
the possibility of civil service. Once a person has entered the military
service, there is no possibility to declare conscientious objection. This
also applies to those members of the reserve who were in the military
at the time when the conscientious objection was not recognised, so
they never have had a chance to express their convictions.

10. As regards freedom of expression and of the media, most
of the problems appear in relation to the establishment and work of
electronic media (radio and TV), because this area is regulated by
contradictory laws and regulations. As a result, it is almost impossible
in practice to establish and run a private radio or TV station in
compliance with law. In the FR Yugoslavia, and particularly in Serbia,
the state-owned radio and television have been given wide competen
cies, especially in regard to the telecommunications frequencies, which
forms the basis of the state's broadcasting monopoly.

11. At the end of 1998, a very restrictive Public Information
Act was adopted in Serbia. The law provides for extremely high
penalties which are directed to financial destruction of the independent
media. Furthermore, the penalties are received in a procedure which
does not ensure fair hearing. The new law has also prohibited trans-
mission of the Serbian-language programmes of foreign radio and
television stations, which is contrary to both the federal and Serbian
constitutions.

12. Several provisions of the criminal law provide a basis for
possible violations of freedom of expression and persecution of the
press. This is particularly the case with “dissemination of false news”,
a criminal offence sanctioned by the Serbian Penal Code, whose broad
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and vague definition may be used for the persecution of political
opponents and restrictions on freedom of the press. Indeed, the crim+
nal offence of “dissemination of false news” had previously been used
for the persecution of dissidents during Yugoslavia's communist pe-
riod.

13. Recommendations contained in the report of Felipe Gon
zalez, Special Representative of the OSCE Chairman-in-Office, have
not been implemented. One of the findings of the report was that there
were structural deficiencies in the electoral system in Serbia which
resulted in flawed elections and the manipulation of electoral results.
Nevertheless, electoral legislation in Serbia has not been reformed in
accordance with the report's recommendations.

14. With regard to freedom of assembly, the Serbian constitu
tion allows that a public demonstration may be prevented if it impairs
free flow of the public traffic. This provision is too broad and has
served as a justification for violations of the right.

15. Regulations of freedom of association allow prohibition of
an organisation for reasons that are contrary to international human
rights standards. This is also the case with the provision that persons
convicted of a criminal offence cannot be among the founders of
political or trade union organisations. Contrary to international stan
dards there is a complete ban on the right of membership to political
and trade union associations for members of army and police, as well
as a prohibition on striking for all state employees, professional sol
diers and police officers.

16. The Serbian constitution provides lesser guarantees of mi
nority rights than the federal constitution, which in practice means that
members of ethnic minorities living in Serbia enjoy the level of
minority protection below the minimum provided by the federal con
stitution. In addition, it should be emphasised that no special legal
remedies for the protection of minority rights are provided by Yugo
slav constitutions. This means that these rights are mainly of a declara-
tory nature.

17. Of particular concern is the existence and application of the
Special Conditions of the Sales of Property Act in Serbia, which
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clearly violates the prohibition of discrimination (as it de facto only
applies to the transactions between ethnic Serbs and ethnic Albanians)
and the right to peaceful enjoyment of property. Since its coming into
force, the law has been severely criticised but it is still enforced.

18. The instruction given by the federal government which
prevents the return to Yugoslavia of a large number of Yugoslav
citizens (mainly ethnic Albanians and Moslems) is in flagrant violation
of the federal constitution and international law. Freedom of movement
has also been seriously impaired with the unconstitutional introduction
of a special tax that has to be paid by every Yugoslav citizen going
abroad.
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II
HUMAN RIGHTS IN PRACTICE

1. Introductory Remarks

The regulation of human rights by the law of a country is not
the same as their enjoyment in everyday life. Former socialist countries
were known to formally recognise human rights, but the respect of
them more often than not depended on arbitrary decisions of the party
and state officials. This is the reason why the second part of this Report
is dedicated to the manner in which the legal provisions on human
rights are applied in Yugoslavia.

Research for this part of the Report was done on the basis of
data and reports in the national press, reports by international organt
sations, as well as in reports by Yugoslav and foreign non-governmen
tal organisations.

1.1. Yugoslav Press

The Yugoslav press is a significant source of information on the
state of human rights in Yugoslavia. Among the mass media in Yugo-
slavia, it is precisely the press that enjoys the greatest freedom (despite
the fact that the authorities in Serbia started to impose serious restric-
tions on the press, in the second half of 1998).

In the two Yugoslav federal units — Serbia and Montenegro —
there are 12 relevant political dailies which are published regularly and
distributed throughout the whole territory of the federation, their cir
culation ranging at around 1,300,000 copies. Five of the dailies are
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pro-government newspapers, either in mixed or quasi-private owners-
hip (private owners are controlled by the ruling parties through formal
or informal channels), while the remaining seven are privately owned
and are considered as independent newspapers. Four weeklies with the
greatest political influence in Yugoslavia are privately owned and none
of them represents the interests of the government.

Our survey includes 11 newspapers; 9 dailies and 2 weeklies
(with a circulation of about 1,150,000 copies). Among the 9 dailies, 3
are close to the authorities in Serbia (Politika, Politika ekspres and
Vecernje novosti), 1 is close to the authorities in Montenegro (Pobje-
da), and 5 are independent (Nasa borba, Dnevni telegraf, Blic and Glas
javnosti from Belgrade, and Vijesti from Podgorica). Among the we-
eklies included in the survey, one is from Serbia (Vreme) and the other
from Montenegro (Monitor). Both of them are considered to be inde-
pendent.

By the end of October, two dailies (NaSa borba and Dnevni
telegraf) were closed down. On that occasion, the owners of Dnevni
telegraf were sentenced to high fines, but they did not desist from
publishing this daily, and they re-registered it in Montenegro. In
reference to Nasa borba, the reasons for its closing down were not
simple. After a several month-long agony and a big conflict between
the owners and the editorial board, this daily was first banned, under
the Decree of 9 October, only to be definitely closed down after the
adoption of the Public Information Act, with the explanation that there
were no conditions for normal operation “as long as the Serbian Public
Information Act was in effect”.

The total number of texts on human rights published in the
above 11 newspapers from February till November 1998 was 26,059,
ranging between 982 and 4,040 per month (see Table 1). In reference
to this, one must bear in mind that the articles on the human rights of
the Serbs and Montenegrins outside the FR Yugoslavia were excluded
from this set of records (i.e. they are not included under the item
“Other”), because they account for 40% of all the articles on human
rights in pro-government papers published at the beginning of the
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year.>’As these articles had a completely different political purpose,
they were not taken into account, since attributing to them genuine
human rights concerns would lead to an unrealistically high impression
of the coverage of human rights topics in pro-government dailies. Later
on, when armed conflict in Kosovo began, the number of similar
articles dropped to only between 5 and 10% of the total number of
pieces on human rights in pro-government dailies.

Table 1: Pieces on human rights in 11 newspapers
(February — November, 1998)

The

Univer- Refu-

Month |Kosovo | Media sity Tl;li?)%llllqea | gees Other | Total
Feb 80 155 0 201 361 401 | 1,198
Mar 336 93 0 135 265 153 982
Apr 761 103 0 147 384 295| 1,690

May 1,387 121 149 117 269 395| 2,438

Jun 2,071 78 97 43 125 146 | 2,560

Jul 2,717 81 132 221 278 79| 3,508

Aug | 2,997 99 82 253 217 115] 3,763

Sep 2,732 82 246 217 116 163 | 3,556

Oct 3,116 556 122 78 63 105 | 4,040

Nov 1,592 386 200 106 93 47| 2,424

Total 17,789 | 1,754| 1,078 | 1,418 | 2,171 | 1,859|26,059

57 Thus, for instance, in February, Politika published 188 articles on human rights,
among which 83 were dedicated to the problems of the Serbs and Montenegrins
outside the FRY.
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The sudden increase in the number of texts dedicated to the
problems of human rights after March 1998 was the result of the
intense armed conflicts that broke out in the Province of Kosovo and
Metohija. That increase is illustrated by the fact that of the 1,198
articles in February 1998, only 80 were dedicated to the threats to
human rights in Kosovo, while in October, 3,116 out of 4,040 texts,
were dedicated to this subject. Such texts accounted for 50 to 75% of
the total number of texts in all the newspapers during the clashes
(Chart 1). The problem of human rights violations in Kosovo is the
subject of a special section (see IV.1).

Chart 1: The structure of the texts on human rights in 11
newspapers (on a monthly basis)

NN\

February
March

April

May

June
September R
October
November

Kosovo [ Media [l University [ The Hague Tribunal Refugees [ Other

Articles on human rights, particularly in the pro-government
newspapers, most frequently are news items and information relating
solely to concrete events. Articles giving a genesis of the problems are
rare. The pro-government newspapers contain almost no articles de-
scribing to their readers what rights they are supposed to enjoy and
describing the international obligations of Yugoslavia.
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In general, the pro-government newspapers publish only articles
about human rights violations that cannot be linked directly to the
authorities and responsibility for which is attributed to non-govern
mental entities. This is why pro-government papers quite often write
about violence in schools and in the family, as well as about the habits
of members of religious sects. Another topic favoured by the papers
which are close to the Serbian regime are alleged human rights viola
tions in Montenegro.

Independent dailies sometimes tend to insist on sensationalist
details relating to human rights violations.

Graph 2: The structure of the texts on human rights in the 11
newspapers (for 1998)

Kosovo

Media Refugees The Hague Tribunal / Other
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There is a great difference between the number of articles dealing
with of human rights in the pro-government newspapers and in the
independent ones. Thus, for instance, Nasa borba, the circulation of
which is only half of that of Politika, published 50 to 70% articles more
on this subject in the same time (excluding articles on the conflict
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in Kosovo) than the latter>® A good illustration of the difference
between the pro-government and the independent newspapers with
respect to the articles on human rights, is the reaction to the 1998 U.S.
Department of State Report (on the state of human rights in the FRY)
and the refusal to consider the request by the FRY for admission in
the Council of Europe. It was Nasa borba that presented the U.S.
Department of State Report to the FRY public in full. Politika, which
is close to the government, did not carry the Report. However, it
published a commentary under the title Incorrect and Tendentious
Report on Human Rights in the FRY, denying all the claims concerning
the threats to human rights in the FRY. “The U.S. Department of State
Report is full of unsubstantiated claims regarding the so-called malt
reatment and murders of Kosovo and Metohija Albanians, which were
allegedly politically motivated (...) There is no mention that the Ship-
tars from Kosovo and Metohija are trying to found their own para-state
by establishing certain paramilitary formations, with the aim to secede
by force from Serbia and Yugoslavia, and establish an independent
state of Kosovo, or to create Greater Albania (...) Bearing in mind the
current practice relating to the respect for human rights in our country,
Serbia and the FR Yugoslavia have so far had no reason, nor will they
have it in the future, to fear any kind of objective control and well-in
tentioned advice coming from the relevant international institutions
and countries that respect truth and justice” (Politika, 8 February, p. 2).

A month later, the FRY submitted its request for admission to
the Council of Europe, which was discussed at length in the pro-go-
vernment newspapers, including Politika. However, after silence on
the part of the Council of Europe, it was only the independent news
papers which reported on that (e.g.: “Yugoslavia cannot even contem-
plate being admitted to the Council of Europe before it meets the

58 In March, Nasa borba published 47 articles on human rights and Politika 16. In
April, that ratio was 87 to 47 in favour of Nasa borba, while in June and July,
Politika published 19 texts each, and Nasa borba 72 and 84. This difference was
the most evident in October when Nasa borba, which was issued only for 15 days,
published 133 articles on human rights, while Politika wrote about that topic only
88 times during that whole month.
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requirements of the Contact Group, says Fischer. It is incredible that
one could have chosen such a bad moment, was the most frequently
heard remark on this initiative in Strasbourg” — Blic, 23 June 1998,
p- 4). The pro-government newspapers ignored these reactions.

Generally speaking, the Yugoslav press wrote in 1998 much
more about the human rights violations in the country than they did in
the previous years. However, that increase in interest, as already
mentioned, was dictated primarily by the need to report on the conflicts
in Kosovo in the period March-October, and not by an increased
interest in human rights as such. This can best be seen from Chart 2,
which shows that the proportion of articles on human rights in Kosovo
in the total number of articles dealing with human rights amounts to
as much as 68%.

1.2. Reports of Non-Governmental Organisations
in the FR Yugoslavia

The other source from which data was gathered for this part of
the Report consisted of reports by national non-governmental organt
sations. Below is a list of the reports used for this purpose (together
with their abbreviations).

a) Humanitarian Law Center:

1. Pod lupom: Praksa krSenja ljudskih prava u vreme oruzanih
sukoba, Belgrade, Fond za humanitarno pravo, 1995 (HLC-A);

2. Pod lupom: Ljudska prava u Srbiji i Crnoj Gori, Belgrade, Fond
za humanitarno pravo, 1996 (HLC-B);

3. Pod lupom: Protivpravno postupanje organa unutrasnjih poslova
u Srbiji i Crnoj Gori, Belgrade, Fond za humanitarno pravo,
1997 (HLC-C);

4. Pod lupom: Politicka upotreba policije protiv gradanskog prote-
sta u Srbiji 1996-97, Belgrade, Fond za humanitarno pravo,
1997 (HLC-D);
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10.

11.

12.

13.

14.

15.

. “Godisnji izvestaj Fonda za humanitarno pravo’, Nasa borba 3

March 1998 (HLC-1);

. “Donji Prekaz, 5—6. mart 1998, izvestaj Fonda za humanitarno

pravo”, Odgovor, 23 April 1998 (HLC-2);

. “Izvestaj Fonda za humanitarno pravo o krSenju ljudskih prava

u Glodanu tokom i posle sukoba izmedu policijskih snaga i
naoruzanih Albanaca”, Nasa borba, 23-24 May 1998 (HLC-3);

. Pod lupom, Izvestaj br. 26, Fond za humanitarno pravo, Belg-

rade, May 1998 (HLC-4);

. “Nestanci na Kosovu, januar-maj 1998. Izvestaj Fonda za hu-

manitarno pravo 4 June 19987, NasSa borba, 67 June 1998
(HLC-5);
“Izvestaj Fonda za humanitarno pravo o Kosovu od 15. januara

do 30. jula, Nestanci u vreme oruzanih sukoba”, Nasa borba,
31 July, 1-2 August 1998 (HLC-6);

“Fond za humanitarno pravo 'Istraga u Drenici”, Nezavisni, 13
March 1998 (HLC-7);

“Godisnji izvestaj Fonda za humanitarno pravo o stanju ljudskih
prava u SR Jugoslaviji u 1998. godini”, Vreme (supplement), 7
January 1999 (HLC-8);

b) Helsinki Committee for Human Rights in
Serbia:

“Izvestaj Helsinskog odbora za ljudska prava u Srbiji o stanju
ljudskih prava Bosnjaka — Muslimana u Sandzaku”, Helsinska
povelja, 4-5/1998 (HC-1);

Godisnji izvestaj Helsinskog odbora za ljudska prava u Srbiji,
Belgrade, January 1998 (HC-2);
¢) Sandzak Committee for Human Rights:

Izvestaj Sandzackog odbora za ljudska prava, Novi Pazar, Ja-
nuary 1998 (SC);
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16.

17.

18.

19.

20.

21.

22.

23.

24,

d) Council for Defence of Human Rights and
Freedoms, Pristina:

Polugodisnji izvestaj Odbora za zastitu ljudskih prava u Pristini
za period januar-juni 1998 (PC-1);
Godisnji izveStaj Odbora za zastitu ljudskih prava u Pristini za
1997 (PC-2);

e) Center for Free Elections and Democracy:

Izvestaj CESID-a o sprovodenju referenduma odrzanog u Srbiji
23. aprila 1998, (CESID-1);

Oko izbora 2, izvestaj Centra za slobodne izbore i demokratiju,
Belgrade, 1998 (CESID-2);

f) Centre for Anti-War Action:
Romi u Srbiji, Centar za antiratnu akciju, Belgrade, 1998 (CAA-
1);
Polozaj manjina u Vojvodini, Centar za antiratnu akciju, Belg-
rade, 1998 (CAA-2);

g) “Equality” Association:

Istrazivanje polozaja nacionalnih manjina u Vojvodini, Spro-
vodenje pravnih propisa u vezi sa sluzbenom upotrebom jezika
nacionalnih manjina prilikom ispisivanja javnih natpisa u Voj-
vodini, Subotica: “Ravnopravnost” August 1997 (EA);

h) Democratic Centre Fund:
Pravni polozaj izbeglica i proces integracije, Belgrade, Fond
Demokratski centar, 1997 (DC);
i) Democratic Forum for Human Rights and
Inter-Ethnic Relations, Montenegro:

Ostvarivanje, zastita, ugrozavanje i krsSenje osnovnih ljudskih i
nacionalnih prava i sloboda u Crnoj Gori u 1996. godini,
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Podgorica, Demokratski forum za ljudska prava i medunacio-
nalne odnose Crne Gore, 1997 (DFCG);

j) Helsinki Committee for the Protection of the
Rights and Freedoms of Bulgarians in
Yugoslavia:

25. Policijsko nasilje nad pripadnicima bugarske nacionalne manji-
ne u Srbiji— vredanje ljudskog dostojanstva i ogranicavanje
slobode kretanja, Dimitrovgrad, Helsinski odbor za zastitu pra-
va i sloboda Bugara u Jugoslaviji, 1998 (HB);

k) Association of the Independent Electronic
Media:

26. Napadi na nezavisne medije u Srbiji, Belgrade, Asocijacija ne-
zavisnih elektronskih medija, December 1998 (ANEM);

1.3. Reports of International Institutions and
Non-Governmental Organisations

This Report also relies on the reports of international and fore
ign non-governmental organisations on the state of human rights in
Yugoslavia. The reports involved were those produced by the United
Nations (UN), the Organisation for Security and Co-operation in Ew
rope (OSCE) and the Council of Europe (CoE), as well as those of:
Amnesty International (Al), Human Rights Watch (HRW), Internatio-
nal Helsinki Federation for Human Rights (IHFHR), Minority Rights
Group (MRG), Freedom House (FH), Lawyers Committee for Human
Rights (LCHR), Article 19 (A19) and U.S. Department of State (SD).
The regular reports of foreign, and international intergovernmental and
non-governmental organisations have been cited, by quoting their ab-
breviated names and the year covered by their reports (e.g.: Human
Rights Watch report for 1998 — 98 HRW). Other reports and state-
ments will be referred to by quoting the abbreviated name of the
organisation and the date (e.g.: letter by Human Rights Watch of 7
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March 1998 — 7/3/98 HRW) or the month of publication (e.g. Amne-
sty International report of June 1988 — 6/98 Al).

2. Judicial Protection of Human Rights

There was no special protection of human rights by constituti
onal courts in the past nor is there any now. Yugoslav courts never
apply the ratified international treaties on the protection of human
rights (one may say that these contracts have never become an integral
part of the internal legal system, except in the cases when the legislator
introduced the obligations under the international treaties in the laws).
Also it has never been possible to complain to an international instance
for violations of human rights.

In the time of communism, the SFRY was frequently accused
of systematically restricting the independence of the judiciary and of
rigged political trials. The communist “revolutionary” ideology was a
sufficient reason to control the courts. Nevertheless, the civil, criminal
and administrative judicial protection of the proclaimed human rights
was on a respectable level, which contributed to the level of legal
security that existed in the SFRY. The fall of communism was follo-
wed by the grievous erosion of the judiciary, which stemmed from the
inadequate (often politically inspired) selection of judges, the deterio-
ration of the material position of the entire judiciary, poor organisation
of the courts, etc. The control of the party over the functioning of the
courts did not disappear, as was clearly evidenced by the involvement
of the courts in rigging local elections in Serbia in November 1996.

A particular problem is that it is impossible to enforce final
court decision: a party to a lawsuit may be granted declaratory protec-
tion of its rights by the court, but there are no guarantees that the
authority responsible for enforcing the judgement will act according to
the enforcement order.

In addition to this, procedural law allows for arbitrary choices,
the abuse of rights, and the delay of proceedings and irrelevant rulings.
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The judicial protection of human rights in Yugoslavia is inade-
quate.

2.1. The Independence and the Impartiality
of the Judiciary

In the preceding chapter (Section 1.4.5.1) the inadequacy of
safeguards for independent and impartial trials in the FRY, and par
ticularly in Serbia, was discussed. The problems arise already on the
normative level, while in practice, they turn sometimes into the very
negation of the proclaimed principle of independent and impartial
proceedings.

It is very difficult to determine the dimensions of the control
carried out by the executive branch over the judiciary. However, the
liberty that Dragoljub Jankovi¢, the Minister of Justice of Serbia, took
in his address to the newly elected judges on 28 May 1998, can serve
as an illustration of the attitude of the executive towards the judiciary
in Serbia. He said: “Your duty is, not only to protect the constitution
and the law, but also to love this country. Do not forget the roots from
which you have descended (...)” (HLC-8).

The financial autonomy of the judiciary in the FRY is not
regulated by law. Courts do not have stable and satisfactory sources
of income, and the housing problems of the judges are not in the
jurisdiction of the judicial, but of administrative organs, i.e., the Min-
istry of Justice, without any previously established criteria. The salaries
of the judges are defined by law. However, the government of Serbia
has additionally limited the judges salaries by a decree. The basic
salary of a municipal court judge calculated in this manner amounts
to 1,570 dinars (about DEM 200), and that of a district court judge,
whose jurisdiction still includes the pronouncement of capital punish-
ment, amounts to 1,730 dinars (about DEM 250). This is just slightly
more than half the amount needed for feeding a four-member family,
by the standards of the FRY Federal Bureau of Statistics. Such a

236



Human Rights in Practice

material status and the irresponsible attitude of the executive has
contributed to the fact that more than 700 experienced judges (1/3 of
their total number in Serbia) have left the judiciary in 4 years.

The immovability of the judge from the office to which he is
elected is one of the generally recognised guarantees of the independ
ence of the judiciary. In the FRY, this guarantee exists only in law,
judges have been transferred to other courts, sometimes with the
promise of being promoted (contrary to the established criteria) and
given financial benefits (contrary to the standard rules).

The procedure of nominating candidates for the election of
judges in Serbia also displays many shortcomings. The Ministry of
Justice plays a significant role in the preparation of proposals, and the
personnel commissions of the governing parties frequently wield the
greatest influence. Judges are elected without any medical and psycho-
logical tests and without ethical criteria, which has had repercussions
on the functioning and standards of the courts. The poor standards of
selection (apart from several obvious cases of judges suffering from
psychological disorders) have manifested themselves in the increased
tendency towards corruption (also helped by the miserable income of
judges). According to an unpublished survey conducted by the Asso-
ciation of Judges of Serbia in March 1998, corruption of judges is quite
widespread in this republic. (report presented at a meeting in the
Assembly of the City of Belgrade, 14 March 1998.) In addition to
corruption, there are also cases of nepotism. It happens that even
spouses or other close relatives sit in the same case in the first-instance
or appellate courts.

The presidents of the supreme courts in Serbia and Montenegro
(the Federal Court is an exception) are elected by the republic assem+
blies ad personam. Thus, presidents of the supreme courts are not
senior officers elected by their colleagues and they do not have the
status of the first among equals, but are in a rather ambivalent position:
on the one hand they are judges, and on the other, they are bearers of
administrative authority in relation to the other judges. Being respon
sible directly to the executive — the Ministry of Justice — presidents
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of the supreme courts have to act in accordance with its instructions,
whether they wish to or not. One of the significant administrative
powers of the presidents of the supreme courts is their discretionary
right to assign concrete cases to certain judges, whereby the concept
of the right to an independent judge (based on the doctrine of a
“natural”, i.e. random judge, whose personality must be of no signifi-
cance to the parties and the decision to be made), is negated. The
criteria used by the presidents of the supreme courts in assigning the
cases are not defined by any regulation, they are not transparent and
they are not subject to control. In an antagonised society such as the
Yugoslav, and particularly the Serbian, political criteria predominate
in the performance of the function of a chief justice, making the
constitutional declaration on the independence and impartiality of the
judiciary a mere decoration instead of a binding principle.

The legal and factual guarantees of the judges personal safety
are poor. According to the reports of the non-governmental organisa
tions, a judge in Ni§ was killed because of the outcome of a lawsuit;
a Belgrade district court judge was sprayed with tear gas by the
accused at the hearing, and in Pancevo, the accused threw a bomb in
the courtroom. It is precisely for these reasons that the judges have
proposed that “court police” be formed who would be responsible for
the enforcement of court sanctions in addition to keeping order in the
courtroom. This initiative has not been accepted so far.

A particular problem is the military judiciary which has broad
competence under the Yugoslav law and many citizens under its
jurisdiction. It is impossible to achieve the real independence and
impartiality of the military courts, because the judges of such courts
are appointed and relieved of their duties by the President of the
Republic in a procedure which is not defined, and which is not subject
to any control, while they themselves retain the duties and responsib+
lities of members of the armed forces>®

59 See 1.4.5.1.
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2.2. The Public Prosecutor and the Police

The status of the public prosecutor in the judicial system of the
FRY is contradictory. His role in the judicial proceedings is very often
too dominant. Although he should only be a party to the proceedings,
according to the Criminal Procedure Act, the public prosecutor is much
more than that (which is also indicated by the fact that the public
prosecutor's office is quite often located in the court building). On the
other hand, the relationship of the public prosecutor towards citizens
— potential private plaintiffs is no less problematic.

The status of the public prosecutor is much more favourable
than that of the procedural position of the private plaintiff in the
procedure before the court, although the status of all the parties should
be equal according to the law.% When the public prosecutor receives
criminal charges from a citizen, he usually forwards them to the
competent police station in order to obtain so-called preliminary infor
mation. If he is informed that the case concerned is a delicate one, the
public prosecutor usually remains passive, i.e. he neither desists from
prosecution nor initiates proceedings before the court. This is when the
rights of the plaintiff are in jeopardy, since he/she cannot appear in the
role of a private prosecutor for as long as the public prosecutor does
not desist from prosecution. Such a game may last even until the case
falls under the statute of limitations. Conversely, if the public prose-
cutor desists from prosecution, without informing the plaintiff about
the fact, and if the court also fails to inform the plaintiff about this,
the plaintiff may also be wronged, since he has a preclusive three-
month term within which he may continue with prosecution. If he/she
fails to act within this term, the plaintiff is deprived of the right to
prosecute the accused, regardless of the fact that he was not duly
informed about the decision of the public prosecutor (Article 60 CPL).
This problem becomes quite acute when charges are brought for
unlawful treatment by the police. In such cases, as the Humanitarian

60 See 1.4.5.2.1.
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Law Center reports, threats and blackmail are also used in order to
deter the plaintiff from criminal prosecution (HLC-C).

Proceedings against the members of the police pose a particular
problem. Private prosecutors have great difficulty in winning judge-
ments in their favour. In these cases, the courts tend to postpone
hearings, sometimes even for years, thereby violating the provisions
of the Criminal Procedure Act. The extent to which it is difficult to
initiate proceedings before the court against policemen can best be
seen from the case of Dusan Luki¢ from the vicinity of Belgrade. On
5 March 1995, he was caught by the police in relation to automobile
theft. He stated that the policemen banged his head against the concrete
pavement and beat him up with baseball bats. When he was admitted
to hospital “his whole body was blue, his spleen was ruptured, his
kidneys injured, ribs broken and his brain seriously damaged”. Lukié
died on 24 March, and it was only three years after that the court began
proceedings against the two police inspectors, after many efforts made
by his family in that respect. (Dnevni telegraf, 18 April 1998, p. 13).

Even when it happens that the court starts proceedings, the
police frequently react by bringing criminal charges against the private
prosecutor, thus forcing him to withdraw his indictment. The normal
course of criminal proceedings is also regularly hindered by the fact
that it is extremely difficult to ensure the presence of the members of
police at hearings. The only possibility left to the courts is to refer to
the senior officer of the accused member of the police with the request
that he be brought before the court; however, as a rule these requests
remain without effect. Finally, even after the trial is ended by the court
sentencing the accused, as a rule the sentence is suspended. (HLC-C).

2.3. Inadequate Civil Procedure

The main civil laws in the FRY (Contentious Procedure Act,
Non-Contentious Procedure Act, Enforcement Procedure Act and Re-
ceivership, Bankruptcy and Liquidation Act) are obsolete. Adopted in
the time of the former SFRY, these laws were based on different
social, economic and legal postulates than those that a society in
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transition should aspire to. This can be seen in the example of unlaw-
fully obtained evidence, as well as evidence procured by violating
human rights. The use of such evidence is not prohibited by any of
these laws, which offers vast opportunities for abuse.

Civil law suits drag on for years, and sentences are often pro-
nounced under political pressure (HC-2). Tremendous difficulties are
caused by the fact that no firm stands have been adopted by the
judiciary with respect to many controversial issues, as a result of which
the principles of legal security and equality of the citizens are violated.
The decisions of appellate courts are marked by a particular lack of
uniformity, as a result of which the interpretation varies depending on
one's personal view.

Judicial protection of rights is also rendered difficult by the fact
that the state records are not updated. The records of the deceased are
particularly badly kept, and the procedure of issuing death certificates
takes a long time, creating difficulties for the relatives of the deceased.
Probably the most problematic records are those relating to the citizens
places of residence. For many reasons (evasion of military draft is one
that should not be disregarded) many citizens do not register their
addresses after moving. Thus, avoidance of receiving indictments and
summons to testify before courts (which may last for as long as a year
and a half) has become widespread. The poor records of citizens place
of residence, coupled with the inefficient court delivery service and
disrespect for the regulations shown by the persons delivering court
documents, are a significant cause of the inefficiency of the courtsf!

61 In Kosovo and Metohija there is the almost unbelievable phenomenon of one
person having several identities, which are all backed by documents issued in
regular procedure. It is conspicuous among the citizens of Albanian ethnicity, who
register their children who are born at home at the relevant offices in several
different towns, always citing a different name keeping only the same surname.
When the children grow up, they can easily avoid summonses, and thus the
enforcement of sanctions.
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2.4. Enforcement of Judicial Decisions

Court sentences in the FRY are very difficult to enforce, regard-
less of the fact whether they involve criminal or civil action or com-
mercial lawsuits.®2 There are several reasons for this state of affairs,
however, two of them are the most important.

The first reason is the poor and archaic legislation. Thus, new
proceedings can be instituted in the course of an enforcement proce-
dure, and in extreme cases this may last for as long as several years.
The inefficiency of judicial enforcement has led to a tide of agencies
that offer to collect debts by force, and to the corruption of the
enforcement agencies.

In commercial courts political criteria influence the (non)en-
forcement of decisions, particularly when the affected parties sen
tenced are state bodies or companies whose directors are close to the
ruling political parties. This practice has caused well-operating com-
panies to go bankrupt, because, despite the existence of enforceable
sentences they are unable to collect their debts.

Another shortcoming is the privileged role of debtors in the
enforcement procedure. Under normal circumstances, a debtor in the
enforcement procedure would have to be the weaker party. In the FRY,
however, the debtor is given special protection due to which he
becomes the stronger party, contrary to the nature of the enforcement
procedure. The reason for this is the adherence to the communist
doctrine advocating that the debtor has to be protected from the
creditor, at all costs, since it is presumed that the latter is a “capitalist”
and an “exploiter”. The debtor is undeservedly provided favourable
conditions even by the individual rules of the Enforcement Procedure
Act (SL list SFRJ, No. 20/78, 6/82, 74/87, 57/89, 20/90, 27/90, 35/01;
SI. list SRJ, No. 27/92, 31/93 and 24/94).

Another significant reason for the non-enforcement of sentences
is of a political nature. In the FRY, and particularly in Serbia, there is
an evident practice of giving privileges to persons who engage in

62 The enforcement agencies in each of the listed spheres are specialised.

242



Human Rights in Practice

politics on the “right side”. In addition to this, local administrative
authorities usurp the right to evaluate the appropriateness of court
rulings, often refusing to enforce them if they are contrary to their
political interests (17/3/98 IHFHR). The enforcement of prison senterr
ces gives prison staff many opportunities to abuse their power. This is
evident from the example of Destan Rukici, a lawyer from Pristina and
defence attorney of ethnic Albanians in many political trials, who was
severely beaten up in the Lipljan prison (where he was serving his
misdemeanour sentence pronounced on account of his acts when de-
fending Cena Dugoli).

Neither the system of extraordinary legal remedies nor the acts
of mercy by the state have been geared to ensure equal treatment by
the state authorities. The extraordinary mitigation of penalties and the
release from prison on parole are applied inconsistently and are carried
out on the basis of insufficiently transparent procedures, so there is no
guarantee that the same decision will be adopted for two identical or
similar cases.

3. Individual Rights

3.1. Prohibition of Discrimination

3.1.1. Ethnic discrimination. — This is the most frequent
form of discrimination in the FRY. There is a great difference
between the federal units, since discrimination on ethnic grounds
is the most frequent in Serbia.

The greatest number of cases of discrimination have been noted
in relation to ethnic Albanians.®> Albanians in Montenegro are also
exposed to discrimination, but their status in that republic is much
better than in Serbia. Nevertheless, the ethnic Albanians in Montenegro
have difficulties, primarily with local nationalist parties and groups.

63 See IV.1.
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Thus Vijesti reports on the case of ethnic Albanian Dema Feraj, who
was prevented by the inhabitants of Risan from moving into the house
that was assigned to him by the municipal authorities.

“Some unidentified inhabitants of the local community stole
some building material from Feraj, worth 1,500 dinars, which he
himself had bought, and set fire to his hut nearby, which had been
allotted to this Albanian family. After the incident, the representatives
of the local community of Risan sent an official letter to the police
and the mayor of the municipality of Kotor, kindly asking them not to
permit the Feraj family to move in, because otherwise others who had
not resolved their housing problems could be expected to do the same”
(Vijesti, 6 April 1998, p. 3).

The other category of the population frequently exposed to
discrimination are Moslems. The authorities have maintained an unfa
vourable stanza towards them since the beginning of the war in neigh
bouring Bosnia and Herzegovina (1992—1995). In that war, the military
forces of the central Bosnian authorities, composed mainly of Mos
lems, fought against the Bosnian Serbs. Such a relationship towards
the Moslems has not changed significantly even after the Dayton Peace
Accord of November 1995, when two entities with a high level of
autonomy were established in Bosnia and Herzegovina (the Republika
Srpska and the Moslem-Croat Federation). This discrimination is not
as pronounced as in the case of ethnic Albanians. However, it has
manifested itself diffusely, in different everyday circumstances, most
conspicuously in the municipality of Novi Pazar, where Moslems make
up the majority population. Thus, for instance, according to the data
of the SandZacke novine, the state-owned company PTT Srbija decided
that telephone line connection in the villages of the Novi Pazar muw
nicipality which are populated by Serbs shall be four times lower than
in the city of Novi Pazar, where the majority of the population are
Moslems. A female professor in a Novi Pazar secondary school was
dismissed from work because she came to her class “wearing a scarf”.
The headmistress, who had consulted the Ministry of Education of
Serbia on this point, considered this as attire with a religious conno-
tation “which is not permitted to be worn at school” (SC).
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Discrimination is particularly widespread in relation to the Ro-
ma, although not much is heard about this in public, since there is no
strong organisation that would represent their interests and protect their
rights. At the same time, having learnt from their former bad expert
ence, they avoid protesting against the violations of their rights. The
Helsinki Committee for Human Rights in Serbia has reported on
numerous attacks against the Roma. In certain places in Serbia, the
inhabitants do not permit the burial of the Roma in local cemeteries;
in the Raska region, they are not permitted entry into some coffee
shops; three schools in Kragujevac were covered with the slogan
“Death to the Gypsies”, and the Romani children do not attend these
schools out of fear (HC-2). In the second half of 1997, there were
several dozen physical attacks against the Roma. “In early October
1997, a group of skinheads spent a whole night beating the Roma in
Skadarska street and the surrounding streets in Belgrade. Two young
men and a woman 7 months pregnant were severely injured. The police
registered the case but they did not identify the perpetrators nor did
they inform the public about the event” (NaSa borba, 23 February
1998, p. 12). The most drastic case, certainly, was the event that
occurred on 25 April 1997, in Jazovo near Coka. According to the
report of the Sandzak Committee for Human Rights, that day, two
minor twin-brothers from the neighbouring village of Ostoji¢evo slew
two Romani children aged three and five and strangled their mother
Desanka Radu, without any obvious reason.

The case of the fourteen-year-old DuSan Jovanovi¢ drew greater
public attention. The boy was beaten to death by two skinheads in
Belgrade, in October 1997, only because he was Romani. This trigge-
red public protests, and the perpetrators were sentenced to 10 years in
prison in the spring of 1998 (17/3/98 IHFHR).

Milder forms of discrimination against the Roma, however, are
much more numerous. The independent newspapers reported on the
case of the eight-member Roma family UroSevi¢ from Kragujevac.
Their Serb neighbours exerted pressure on them to move away to the
settlement of BeloSevac, only because they were Romani. They expla
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ined this by claiming that the Roma had “never lived there”, and that
it was impossible to live with them because they were “dirty, they
drink, shout, curse and walk around naked”. According to the claims
of the UroSeviés, the neighbours hang their cat, killed their dog and
threatened “to make necklaces for them made of Gypsy fingers and to
poke their Gypsy eyes” if they refused to move away (Dnevni telegraf,
12 August 1998, p. 5). Animosity towards the Roma exists even among
children. A Romani girl, studying the fourth grade of the elementary
school “Jovan Popovi¢” in Novi Sad, was chased away by her school
friends who shouted at her “go away, you are a Gypsy” and threatened
her with a knife, saying “all Gypsies should be killed”. They never
touched anything she had first held in her hands before cleaning it
well. The school management deny the problem and refuse to discuss
it for the newspapers (Nasa borba, 17 and 18 February, p. 20).

The Roma children in the FRY need special support in order to
at least partially eliminate the consequences of the difficult economic
conditions in which they live and their poor knowledge of the Serbian
language in which they are obliged to study at school. However,
attempts to provide positive discrimination of the Roma have met with
opposition from the population. Thus, the Open Society Fund of
Yugoslavia has helped the Roma in Ni$ to organise a kindergarten for
their children. When the kindergarten was to be opened, the citizens
in the borough in which it was situated protested filing a petition in
which they claimed that “the Gypsies can learn Serbian just as well in
their own families” and they cynically asked: “are we soon going to
have to organise special schools and faculties for our Gypsies”. The
idea about the kindergarten was thus abandoned, irrespective of the
good intentions of the municipal government (Nasa borba, 13 April,
p. 12).

3.1.2. Gender discrimination. — According to the data of
the International Labour Organisation, there were 834,000 unem-
ployed persons in the FRY in May 1998, among them 470,992
women. Women prevail in the population of the unemployed, but
not conspicuously. The situation might be worse, however, if the
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number of housewives was taken into account, who do not seek
employment for patriarchal reasons, i.e. because their husbands
persist in the view that “a woman's place is in the home”.

A 1997 survey by the Belgrade UNICEF Office which involved
a sample of women aged between 20 and 55, from all the parts of
Yugoslavia, among whom a great majority (71.5%) had secondary or
university level education, showed that, despite the fact that elementary
education in the FRY is compulsory, almost 7% of Yugoslav women
are without education or with incomplete elementary education. Only
5.2% of women are skilled or highly skilled workers, which reflects
the view that trades are mainly reserved for men.

In reference to independent decision-making on one's own eduw
cation and its termination, almost 70% of the respondees made this
decision on their own. 47.1% of the respondees left school because of
family reasons, i.e. because of marriage or childbirth. Although the
women voluntarily terminated their schooling, they were under a
strong influence of the patriarchal environment, particularly in the rural
regions. A fact pointing to this is that two thirds of the respondees who
could not attain the desired level of education “due to family reasons”
were from Kosovo and Metohija.

Despite the high percentage of educated women among the
respondees, only 51.9% were employed. The share of housewives
among dependent women (pupils, housewives, unemployed and sup-
ported persons) amounts to 24%. The lowest degree of economic
activity, only slightly more than a quarter, was registered among the
women in Kosovo and Metohija. The view of the respondees with
respect to employment points to the fact that their behaviour in practice
involves elements of “false emancipation”. Namely, as many as 57.1%
of the women stated that they would not be employed if they did not
have to.

The majority of employed active women are employed in public
and “socially-owned” companies, reflecting the general structure of the
employed. However, according to the data from the census on the
labour force conducted by the Federal Bureau of Statistics, a relatively
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smaller number of women than men work in the private sector, which
points to the fact that private employers discriminate against women
when hiring their staff.

Almost half of the women earned incomes which amounted to
less than half of the average Yugoslav earnings, while only 25% of
the women had earnings that exceeded 1.5 average earnings in the
preceding month. This distribution is very similar to the distribution
of total earnings in Yugoslavia, but, in reference to temporary employ-
ment, which represents the predominating source of income for a large
part of the Yugoslav population, the share of women is negligible
(10% accounting for free-lance work and 3% accounting for working
illegally).

The majority of women (about 80%) declared that they were
equal to men with respect to the treatment they have at work. Almost
a quarter consider, however, that their status regarding promotion is
worse. The factual state of affairs is unsatisfactory, because only 2.1%
of the respondees occupy managerial posts. The data that only 5.8%
of the women performed specialised jobs also points to the unsatisfac-
tory status of women. A traditional view also prevails with respect to
private companies: family companies, as well as real estate acquired
in marriage are still registered under the husband's name. Only 2.1%
of women are formally registered as owners or co-owners of private
companies.

More than half of the women have equal status to that of other
members of the family in disposing of money, and in reference to the
families where decisions are not taken jointly, women dispose of
money in a slightly larger percentage than men (17.5% : 13.1%). The
data varies depending on the level of urbanisation, and so, the situation
in Kosovo and Metohija is less favourable for women. There, 22.1%
of the households make decisions on disposing of their money jointly,
but once the decision is made, it is the husband (43%) and the
father-in-law (12.8%) who mainly dispose of the money, while women
do so only in 8.5% of the cases.
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Women bear the greater burden of household chores and child-
ren care. Almost one third of the women get no help from the members
of the family at home, and more than half of them take care of the
children and their upbringing by themselves, while fathers do so only
in 2.2% of the cases. Yugoslav women spend the greatest part of their
time performing the role of a housewife or as active persons who earn
an income, then, in caring for children, and the least time for cultural
and information activities and for their personal hygiene and cosme-
tics. More than three-quarters of the respondees almost never or only
rarely go to the cinema, the theatre or to concerts.

The level of health-related knowledge and culture of Yugoslav
women is low. Almost one half of the women go to see the physician
only when they are ill, and never for preventive purposes. About one
third of the respondees stated that they suffered from chronic diseases,
among whom 90% stated that their disease was not being monitored
by a physician. The low level of the health culture of women is
reflected in their care for their reproductive health. Only one quarter
of the women have regular gynaecological check-ups, while 35% of
the women almost never have such check-ups. Modern contraception
is used by only 27.7% of the respondees; almost one half of the women
had abortions, and even 12.1% had more than three abortions, which
ranks Yugoslavia at the very top of the European countries (three
abortions in proportion to one birth). Since abortions are legal, many
women stated that abortion was performed professionally in public
hospitals. Nevertheless, about 13% of the abortions in Kosovo and
Metohija were performed illegally.

In reference to violence in marriage, more than three quarters
of the women estimated that their relationship with their husbands was
harmonious; 27%, however, stated that no violence was used in the
case of a dispute with their partners, while more than half of them
stated that violence was sometimes used, and 16.3% claimed that this
happened frequently. Such results raise the issue of what the women
in the FRY imply by a “harmonious relationship” and “normal” mar-
riage. This may point to women being reconciled with their subordi
nate role.
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3.2. The Right to Life

3.2.1. The right to life in armed conflicts. — According to the
assessments by both international and local organisations, in 1998, the
right to life in Yugoslavia was massively endangered in the Province
of Kosovo and Metohija, where intensive armed clashes between the
Army and the security forces on the one hand and the armed ethnic
Albanians, on the other, went on from March to October. It is estr
mated that, about 2,000 persons lost their lives in Kosovo, among them
at least 800 ethnic Albanians. It is still unknown how many of them
were “KLA” fighters who were killed in the clashes themselves, and
how many were civilian victims killed by the state organs or the
“KLA”.

3.2.2. Threats to the right to life in police custody. — This
has also been frequent in Kosovo and Metohija. Threats to the
lives of detained ethnic Albanians in this Serbian province started
to multiply as early as 1997.54

In 1998, the Humanitarian Law Center collected data on six
cases of death in which the victims of police torture were detained
ethnic Albanians (HLC-8).%° Amnesty International devoted more at-

64 According to the data of Albanian human rights organisations quoted by the
Humanitarian Law Center, the police killed 32 detained ethnic Albanians in Kosovo
during 1997. The Pristina Council for the Defence of Human Rights and Freedoms
claims that 35 ethnic Albanians were killed during that same period of time, and
that there were 2 murder attempts and 22 cases of wounding, while Amnesty
International reports on at least three ethnic Albanians who died in custody as a
consequence of torture or wounds inflicted by firearms (98 Al). The same organi -
sation published a special report on torture and murders during custody in Kosovo,
describing in greater detail the cases of Ismet Gjocaj, who was killed in November,
and Jonuz Zeneli, who died in the prison hospital on 16 October 1997. (3—6/98
Al). Quoting the data of the Council for the Defence of Human Rights and
Freedoms (CDHRF), the U.S. Department of State reports on the death of Besnik
Restelica, who had traces of torture on his body, although the police claimed that
he had committed suicide (SD 98). Special Rapporteur Elisabeth Rehn complained
that the Yugoslav authorities had not accepted her call to take the necessary
measures and examine these cases (31/10/97 UN). See IV.1 for more details.

65 In reference to one of these cases, the Centre brought criminal charges against the
unidentified policemen (HLC-1).
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tention to two of the six-murdered ethnic Albanians, Redzep Bisljimi,
a human rights activist and Cena Dugoli, a political activist. Bisljimi
was arrested on 6 July; two weeks later he was hospitalised in the
PrisStina hospital with injuries and a broken rib, and he died a day after
undergoing kidney surgery. Dugoli, who had been arrested with four
other persons on 21 June on suspicion of terrorism, died on 17 August
in the Pristina hospital, where he had been transferred from prison the
day before, and had been operated on (18/8/98 Al).

Threats to the right to life in police custody has also occurred
outside Kosovo and Metohija, involving persons who are not members
of ethnic minorities. Nineteen-year-old Veselin Pavlovi¢ from Belgra
de was falsely accused by the police of having stolen a passport and
was beaten up in the police station. He died of the consequences of
the beating in June 1998 (Blic, 2 June 1998, p. 8). The murder of
eighteen-year-old Milan Risti¢ from Sabac is interesting because this
was the first Yugoslav case to appear before the UN Committee
Against Torture (Ref. No. 113/1998)5¢ The police confused Risti¢
with another person they were looking for, in February 1995, only to
arrest him immediately after that, and beat him up inflicting a fatal
injury to his head with a blunt object. The police tried to cover up the
case by presenting it as suicide, but Milan's father, Radivoje Risti¢,
“managed to obtain the reports of the emergency medical service and
the police which deny the claim about Milan's alleged suicide” (Dnevni
telegraf, 26 September 1998, p. 14).

3.2.3. Threats to the right to life by militant groups. —
Another proof that not only the police jeopardise the right to life
in the FRY, but also citizens who usurp the right to administer
justice according to their own standards is the case of Vitko Diki¢
(44). This Serb fled from Kosovo because of the tensions in that
province and settled in Ca¢ak. A local skinhead Saa Vasiljevi¢
(22), and Sasa Stevc¢i¢ (19) from Nis, who was of a similar mind,

66 Although the citizens of Yugoslavia have had the right to submit their appeals to
the Committee since 1991, when the Convention Against Torture was ratified, the
Risti¢ case was the first to be referred to it.
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attacked Diki¢ late in October with the explanation that “he is not
a Serb but an Albanian” and beat him up so severely that he died
of the injuries (Vreme, November 7, p. 57).

The right to life of the Serbs and Montenegrins in Kosovo, was
also endangered in 1998 by members of the illegal armed organisation
of the Kosovo Albanians known as the “KLA”. It is responsible for
the murder of 27 Serbs and Montenegrins and there are grounds for
suspicion that about 100 Serbs and Montenegrins were liquidated after
being kidnapped. There are no reliable details about how many ethnic
Albanians have been liquidated by the “KLA” under the accusation
that they were collaborating with the Serbian authorities.

3.2.4. Death penalty. — During 1998, one could often find
articles in the press advocating the abolition of capital pu-
nishment, which exists in the penal codes of Serbia and Montene-
gro (but not in the federal Penal Code). The reason was the
initiative of the Serbian government to replace all three existing
criminal laws (the federal and the two republic ones) with the
federal Penal Code and thus abolish capital punishment on the
territory of the FRY for good. The Montenegrin government re-
jected this idea judging that behind this move was the intention
of the Serbian government to diminish the authority of Montene-
gro as a federal unit. The papers that supported the policy of the
Serbian government, particularly Politika, dedicated a great deal
of space to propaganda for the abolition of the death penalty,
tacitly overlooking the fact that in 1993 the Serbian government
most strongly rejected the abolition of capital punishment in the
current federal Penal Code. The Politika article entitled “Death
Penalty Abolished in the Majority of European Countries” claims
that “the absurd disharmony between the federal and the republic
regulations will be overcome with the adoption of the new federal
Penal Code”. The real attitude towards the death penalty is illus-
trated by the text under the title “Serbia Immature for the Aboli-
tion of Capital Punishment”, published by Dnevni telegraf.
Among other things, NebojSa Markovié¢, Deputy Belgrade District
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Prosecutor stated the following for this paper: “I think that capital
punishment should not be repealed although in principle, I am
against it (...) I think it is not wise to abolish capital punishment
at a time when brutal murders and robberies committed out of
greed are multiplying (...) Also, in Yugoslavia there are a great
deal of arms and persons who plunder in addition to taking part
in the fighting in the battlefields. Being aware of the fact that they
cannot be sentenced to capital punishment, their self-restraint
must certainly be lower when they torture or kill people” (Dnevni
telegraf, 6 September, p. 2).

The last time death penalty was enforced in Serbia was in 1992
in Sombor, when Johan Drozbek from Karavukovo, was executed, a
bully and the murderer of a six-year-old girl. According to the report
of Ammnesty International, no less than three death penalties were
pronounced in the FRY during 1997, for murders subject to prosecu-
tion by republic laws, but there is no record of their enforcement (98
Al). The daily Blic found out informally that there were 12 persons in
Serbia awaiting execution in 1998. (Blic, 24 April 1998, p. 7).

3.3. Prohibition of Torture

In 1998, the Humanitarian Law Center recorded “about 500
cases of torture, cruel or inhumane treatment by the police, the greatest
number of which were registered in Kosovo” (HLC-8). The Center
also claims that the police of Serbia and Montenegro employ torture
not only to extract confessions, but also out of sheer brutality. Tortu
ring most frequently starts immediately after arrest, with the abuse of
the procedure in the arrest, detention, police custody and interrogation.
The Center has investigated several dozen cases and has arrived at the
conclusion that the police frequently act contrary to the law in perfor
ming their routine controls — identity checks, testing whether drivers
are drunk and maintaining order. What gives rise to special concern is
that children have also been the victims of such abuse. On the basis
of a series of the cases investigated, the Humanitarian Law Center
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claims in its report that it happens that physicians remain silent and
conceal or even diminish the unlawful behaviour of the police. The
Centre states that this collusion between the physicians and the police,
not only threatens peoples health but also makes the status of the victim
in an eventual criminal procedure extremely precarious (HLC-8).

Bearing in mind the data presented by the NGOs about the
violation of the provisions of the Convention Against Torture, as well
as the statements in the periodical report by the FRY, the Committee
Against Torture expressed its concern, conclusions adopted in Novem
ber 1998, about the extent of violations of the prohibition of torture in
the FRY. First of all, the legislation in the FRY still does not comply
with the Convention Against Torture, and two of its provisions should
be singled out in particular: torture is not prescribed as a separate
criminal offence and the provisions on custody during the investigation
procedure are not adapted to the standards of the Convention (16/11/98
UN CAT). According to the Committee, the situation that prevails in
practice gives even more reason for concern. The numerous cases of
torture by the police and extraction of testimonies, which are supported
by substantiated medical certificates, are recorded in the reports of
NGOs and have been reported to the Yugoslav authorities, who have,
however, ignored them (16/11/98 UN CAT).

The competent authorities in the FRY do not act in accordance
with Articles 12 and 13 of the Convention which prescribe their
obligation to investigate all allegations of torture, without delay and in
an impartial manner. The reports of all international organisations for
1997 cite examples of serious violations of the prohibition of torture
in the FRY. The Special Rapporteur of the Commission on Human
Rights, Elisabeth Rehn, emphasised in her final report for that year
that she had received information during her mandate on numerous
cases of torture, and inhumane and humiliating treatment by the police.

According to the data of Amnesty International (1-8/98 AI)%7
this went on in 1998, while the situation in Kosovo grew even worse.

67 See IV.1.
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According to the Humanitarian Law Center, members of the police in
Pristina incised a cross on the chest of Asim Krasnici after torturing
him for several hours on 30 April 1998. Soka Rugovac, a bus driver
from Rozaje (Montenegro) was stopped by the police in the middle of
April in Pe¢ (Kosovo and Metohija). They took him to the police
station without explanation, where he was beaten up by masked po-
licemen who asked him who he had voted for at the presidential
elections in Montenegro. When he said that he had voted for President
Milo Djukanovié, the political rival of the Yugoslav President Slobo-
dan Milosevi¢, they incised the name of the Montenegrin President on
his chest with a welding torch, he states (HLC-8). Arif Dacié, from
Rozaje too was also beaten up by a Serbian policeman, without any
reason, at the police control point near Vucitrn (Kosovo and Metohija),
in June. Daci¢ later gave the following description of what had hap-
pened to him: “I was stopped by the police patrol, who asked me to
open my baggage and to show them my ID card. One of them cursed
my Turkish mother, hitting me with his fist and took me to a nearby
shelter where he beat me up with a baseball bat while the others stood
and watched. After that, he ordered me to go back to where I had come
from and never to appear in Kosovo again, which was a holy Serbian
land where we (Moslems) had no business to be” (Vijesti, 27 June, p.
3). The Humanitarian Law Center registered several cases in which the
police beat up the Roma — in Valjevo, Belgrade and Novi Sad. On
the occasion of the arrest of Dino Toplica, President of the Municipal
Board of the Congress Party of the Roma in Novi Sad, the police
severely beat up his seventeen-year-old son (HLC-8).

The above allegations, which, in addition to torture, involve
elements of discrimination based on ethnicity and political views, have
been rejected by the Serbian police and labelled as “political propa
ganda”. Dailies close to the government in Serbia, particularly Politika,
do not write about them, but, on the other hand, they publish police
denials. However, these dailies are very interested in every case of
police torture in Montenegro. Thus, in early 1998, Politika noted the
following: Nedjo Stanovi¢, a participant in the January demonstrations
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against President Milo Djukanovi¢ in Podgorica, was arrested on 15
January and detained for four days. During his detention, Stanovi¢ was
beaten up by the police every day (Politika, 17 February, p. 16).
Reports by Montenegrin NGOs and the press did not confirm these
claims. However, they reported on some other cases of torture in
Montenegro. Thus, the Montenegrin police beat up Veselin Zizié,
member of the Main Board of the opposition Socialist People's Party
in NikSi¢, in the night between 7 and 8 October. The police arrested
him in his cafe, handcuffed him and beat him up in the car and in the
basement of the police station. The members of the police, who took
part in the battering of ZiZi¢, were suspended immediately and were
dismissed at the end of November (HLC-8).

At the beginning of June, without any reason, the Montenegrin
police beat up a young man from Novi Sad who was spending his
summer holidays in Budva. In addition to these two cases, the weekly
Monitor also mentions the case of Zoran Jeli¢, whom the Podgorica
police beat up with electric cables and truncheons in order to extract
a confession. Jeli¢ claims that they even took him out for a mock
execution. The Montenegrin weekly Monitor states that the police beat
up whole families in Rozaje and that the incident had become so
critical that the Montenegrin Minister of the Interior had to come to
this place and calm the situation down (Monitor, 16 October, p.
21-23).

3.4. The Right to Freedom and Security
of Persons and the Treatment of Arrested
and Detained Persons

3.4.1. Police detention. — The trouble with the abuse of
custody by the police already starts at the level of legislation,
which provides for the very broad right to order three-day deten-
tion.®® In practice, however, detention often lasts longer than the

68 See 1.4.4.1.1.
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three legally permitted days. Violations of the law in this respect
are particularly widespread in Kosovo. The Humanitarian Law
Center has reported several such cases, among which the case of
ethnic Albanian Hafir Salja, a physician in the Public Health
Centre in Glogovac, who was arrested and taken to the police
station in PriStina on 10 April, and about whom there was no
information until early in June (HLC-5). The U.S. Department of
State annual report also speaks about the practice of arbitrary
arrests and detaining in custody, primarily in Kosovo and to a
slightly smaller extent, in Sandzak, but also in Belgrade, during
the student protests in May and June 1998 (98 SD).

3.4.2. Detention by court order. — Unlawful imprisonment
of citizens on the basis of judicial rulings in the FRY is frequent.
According to the data of the Ministry of Justice of Serbia, the
District Court in Kragujevac assigned 483 adult citizens to be held
in custody in the period from 1991 to 1997, among whom 303
were later released as innocent. The same court also conducted
120 investigations which lasted between 6 months and a year and
24 investigations which lasted longer than a year. According to
the data of the Ministry, the Kragujevac court also massively
violated the legal provision on the duration of custody (three
days). Of all the cases listed above, in only 34 custody lasted three
days, while in 39 cases it even lasted longer than ninety days. “All
this is encouraged by the Criminal Procedure Act which leaves
ample scope for abusing the institution of custody. Under this law,
custody may also be determined in order to prevent the public
from being disturbed by the fact that the perpetrator of a certain
offence is not arrested”, says Tatomir Lekovié, advocate from
Kragujevac and President of the Board for the Protection of Citi-
zens from Oppression by the State Authorities (Vecernje novosti,
22 June, p. 11).

3.4.3. Abductions. — This form of violation of the right to
freedom and personal safety has existed for a long time on the whole
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territory of Yugoslavia;®® however, during 1998, it was the most
frequent and the most drastic in Kosovo and Metohija. The most
numerous victims of abduction during this year were the local Serbs
and Montenegrins.’® In reference to responsibility for the abductions,
Amnesty International declared the Serbian police responsible for the
missing ethnic Albanians who were arrested during the armed clashes
with the illegal “KLA” or arrested under other circumstances, while it
blamed the “KLA” for the missing ethnic Albanians who were be-
lieved to be “collaborators” of the Serbs, and for the members of the
Serbian, Montenegrin, Romani and other ethnic groups (2-8/98 Al).
Jiri Dienstbier, Special UN Rapporteur for Human Rights, stated that
the “KLA” was accused of abduction 249 civilians and policemen,
some of whom it killed and tortured. He added that the International
Red Cross was monitoring 140 cases of abduction in Kosovo (Blic, 21
November, 1998, p. 3). The discovery of mass graves of (presumably)
Serbian and Montenegrin civilians, in the villages of Glodjane, Klecka

69 The Helsinki Committee for Serbia claims, referring to the local NGOs, that six
abductions were committed in SandZak in the “pre-Dayton period” in which 51
Moslems were abducted, 34 people of “Moslem-Bosnian” ethnicity were killed,
fifty one facilities were blown up and fifty one villages were ethnically cleansed.
According to the Committee, it is believed that the army of the Bosnian Serbs is
the most responsible for the violations of the rights of the Moslems, but that the
local authorities did not try to prevent this. The cases best known to the public are
the abductions in Mioga and Strpci. On 22 October 1992, 17 Moslems were
abducted from a bus which shuttled between Priboj and Sjeverin. The kidnapped
people were taken off in an unidentified direction. The Helsinki Committee for
Serbia cites the data of the unofficial military sources according to which they were
soon killed close to Visegradska Banja (the Republika Srpska). On 27 February
1993, 21 passengers were kidnapped from a train on the Belgrade — Bar line, in
the village of Strpci. They were also killed soon thereafter in the territory of the
Republika Srpska. Milan Luki¢, commander of the “Osvetnik” detachment, was
accused and arrested for the abduction on 16 April 1996, but he was released from
prison after about twenty days (HC-1). Nebojsa Ranisavljevi¢ from Despotovac,
the only accused for the abduction at the Strpci railway station, on 4 May 1998
was brought to trial before the District Court in Bijelo Polje, but no other hearings
were held after the first one. The Public Prosecutor of Montenegro, faced with
accusations by the public that he was trying to cover up the whole case, replied
that he did not schedule the main hearing because the procedure of hearing evidence
in the territory of BH was in progress (HLC-8).

70 See IV.1. for details.
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and in the Volujak mine, confirms the fear that the majority of the
kidnapped Serbs and Montenegrins were killed. Among the kidnapped
civilians were also Djuro Slavuj and Ranko Perini¢, journalists of the
Radio PriStina programme in the Serbian language, whose fate has
remained unknown since late in August (26/8/98 HRW). Nebojsa
Radosevi¢ and Vladimir Dobrici¢, journalists of the Yugoslav state
agency TANJUG were kidnapped by the “KLA” on 18 October, and
were sentenced to 60 days in prison by a “KLA” court-martial for
allegedly violating the “legally effective provisions of the 'KLA'"™
(which have not been published anywhere nor is their content
known).”!

3.5. The Right to a Fair Trial

According to the reports of international organisations and fo-
reign governments, the right to a fair trial is one of the most endange-
red rights in the FRY, since the concept of the whole judicial system
is inappropriately designed and it is susceptible to political influence
and corruption. Some of the most significant problems related to the
Yugoslav judicial system were presented in I1.2. At this point, it is
important to say more about the extent to which current political
conflicts in the FRY have reflected on the functioning of the courts.

A proof of the existence of political control over the judiciary
is the official judicial approval of the electoral fraud from the “Zajed

71 This case raised an outcry among the international public. Following the informa -
tion that the “KLA” sentenced two journalists to prison, Amnesty International sent
open letters to Adem Demaci, a “KLA” political representative, and Mons Nyberg,
OSCE spokesperson, in which it drew their attention to the provisions of the First
Protocol of the Geneva Convention on the Protection of Journalists, as well as the
Reference of the Council of Europe No. R(96)4 (principle 8), stating that this
Protocol should be applied also in internal armed conflicts (11/98 A19). Human
Rights Watch also reacted with its appeal to both sides that they should respect the
integrity of journalists and warned them that any act of violence against them was
strictly banned by the provisions of international humanitarian law (24/10/98
HRW). Radosevi¢ and Dobrici¢ were amnestied under foreign pressure, and they
were set free on 27 November 1998.
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no” Coalition, in favour of the ruling Socialist Party in Serbia, at the
local elections in 1996. On that occasion, appeals before the First
Municipal Court in Belgrade and the Supreme Court of Serbia were
heard by judicial panels formed on an ad hoc basis by their presidents,
in deviation from the annual schedule of court business. Both of the
presidents of the supreme courts who were the most responsible for
the abuses of the judiciary for political purposes, were later promoted:
one became the Minister of Justice in the government of Serbia and
the other, the President of the Supreme Court of Serbia. The very
recognition of the regularity of the election results in the form of a
special law (the so-called lex specialis) of March 1997 (SL. glasnik RS,
No. 5/97) was an unequivocal sign of support for the judges implicated
in the scandal. The political message sent out, on that occasion, to the
whole judicial profession and each judge individually, was that their
disrespect for the law, when made at the order of the executive, will
never be sanctioned under the law.

The Serbian government went on squaring accounts with the
remnants of the opposition forces in Yugoslavia (after the fall of the
“Zajedno” Coalition). Thus, in December 1998, under the evident
political influence of Slobodan MiloSevi¢ and the Serbian government,
the federal Constitutional Court adopted a decision on the constitution
ality of the Montenegrin Act on the Election of Delegates to the
Chamber of the Republics (S list SRJ, No. 3/99), disregarding the
protests by the Montenegrin lawyers. That same court had refused an
earlier Serbian law with the same contents.

In the context of abolition of the autonomy of the university’2
the students of the University in Belgrade, Teodora Tabacki, Nikola
Vasiljevi¢, Dragana Milenkovi¢ and Marina Glisi¢, were sentenced to
misdemeanour penalties for writing graffiti inviting citizens to stage
peaceful resistance to the new Serbian University Act. The four st
dents who had never been prosecuted before, were sentenced by the
magistrate, in summary proceedings, at the beginning of November

72 See 1V.4.
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1998, and were immediately sent to serve their 10—day prison sen
tences for “demonstrating civil disobedience to the authorities and
disturbing the public”.

Conspicuous violations of the right to a fair trial occurred in the
application of the penal provisions of the new Public Information
Act.”3

This law, adopted on 22 October 1998, took only two days to
be seen in practice. The prosecuting party for instituting misdemeanour
proceedings was the Patriotic Alliance of Belgrade, a hitherto unknown
non-governmental organisation represented by its president Milorad
Radevié. The accused Slavko Curuvija, owner of the weekly Evro-
pljanin, Dragan Bujosevié, its-editor-in-chief, and Ivan Tadi¢, director
of the publishing, of the company “De Te Press”, who were charged
with “inciting to the forceful overthrow of the constitutional system”
were brought before the magistrate, Mirko Djordjevi¢. The suit was
filed on 22 October, the hearing was scheduled for the next day at 3
p.m. and the accused received their summons only six hours prior to
the hearing. The accused emphasised that the weekly had been printed
as early as on 19 October, and that the application of this law, which
came into effect after that, was retroactive. The private prosecutor
could not prove any of his allegations. The burden of proof fell
completely on the accused. The defence attorneys moved for dismissal
because of lack of locus standi, since, even under the new law, only
the Ministry of Information is authorised to file a request for instituting
misdemeanour proceedings. The defence also moved to have witnesses
summoned, who could confirm the accuracy of the disputed claims.
The magistrate rejected both proposals without any explanation. Dur
ing the hearing of the representative of the prosecuting party, the
defence attorney requested that he explain in what way his organisation
was damaged by the writing of the accused. The magistrate overruled
this proposal as well. The head of the municipal magistrates also
rejected the request for exemption of the judge Djordjevié, and the

73 See 1.4.8.2.
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request for the exemption of the chief judge himself, Dragoljub Gla
voni¢, was not even taken into consideration. All the accused were
pronounced guilty within 24 hours, and were sentenced to pay high
fines (2.4 million dinars).

The defence lodged an appeal. The Magistrate Appeal Board in
Belgrade, rejected it on 7 November. Its decision provided no answer
to the objections regarding the violation of the rules of procedure. “The
procedure was violated by the refusal of the Board to establish in what
way the members of the Patriotic Alliance were damaged” said one of
the attorneys, adding that none of the evidence proposed by the de
fence was allowed to be heard (Dnevni telegraf, 7 November 1998;
Blic, 24-25 October 1998; the Legal Department of the ANEM “At
tacks on the Independent Media in Serbia”).

The first issue of the Dnevni telegraf newspaper that came out
after its temporary prohibition under the Decree on the behaviour of
the media in conditions of an armed threat by NATO’* which had been
repealed in the meantime, was the subject of a new misdemeanour
procedure. Bratislava Morina, the Republic Commissioner for Refir
gees, filed charges against the newspaper on 7 November, on behalf
of the Alliance of the Women of Yugoslavia, accusing it of having
published an advertisement of the students organisation “Otpor”. It was
on 7 November, around 20:30 hours, that the court messenger pasted
the summons on the door of the old editorial office of the newspaper
(which had, meanwhile, moved to Podgorica), and the hearing was
scheduled for 11:30 the next day. The defence requested that the
charges be rejected as inadmissible because “... according to the law,
Morina is not authorised to file a request for instituting misdemeanour
proceedings under Articles 67-69. According to Article 65, only the
Ministry of Information is authorised to supervise the enforcement of
this law”. They also claimed that the prosecutor had abused her func-
tion as she did not have the authorisation of the body prescribed by
the rules of the Alliance of the Women of Yugoslavia. The municipal

74 See 1.4.8.2.
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magistrate, Vesna Dabeti¢-Trogrli¢ turned down these requests as well
as the request to allow the defence to inspect the original identification
documents of the Alliance. The defence requested the exemption of
the magistrate and the chief municipal magistrate Dragoljub Glavonié.
It was Glavoni¢ himself who decided on the proposal for the exclusion
of magistrate Dabeti¢-Trogrli¢, although that same request by the
defence included a demand for his own exclusion. After the request
was rejected, the defence attorneys and the journalists left the court
room so as to enable “... the judge and the lawyers of JUL to decide
on the sentence quietly and by themselves”, as one of the attorneys
said. Dnevni telegraf was sentenced to pay a fine of 1.2 million dinars
(Dnevni telegraf, 8, 9, 23 November 1998; Blic, 9 November 1998,
Vijesti, 9 November 1998, the Legal Department of the ANEM “At-
tacks on the Independent Media in Serbia”).

The District Public Prosecutor's Office in Belgrade submitted a
request to the municipal magistrate on 16 November, for initiating
misdemeanour proceedings against the Podgorica weekly Monitor be-
cause of its “call to overthrow the constitutional order by force”. The
summons for the hearing was delivered on 16 November, through the
YU radio, located in Belgrade: it was broadcast in a regular five-min-
ute news programme at 20:00 hours and after that every hour. The
hearing was held on 17 November, before the municipal magistrate,
Dragan Pavlovi¢. The minutes state that the defendants did not attend
and that they did not retain a defence attorney, although they had been
duly “summoned”. After no longer than sixty minutes, the magistrate
pronounced the highest fine ever imposed, amounting to 2.8 million
dinars. Until 18 November, the editorial board of this Montenegrin
weekly were not aware that misdemeanour proceedings had been
instituted against them, not to mention that they had already been
completed. The court decision did not reach Podgorica until 20 No-
vember (Monitor, 27 November 1998; Pobjeda, 20 November 1998;
Blic 21-22 November 1998; Dnevni telegraf, 8 and 23 November
1998; Vijesti, 9 November 1998).
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According to the Humanitarian Law Center, the most drastic
violations of the right to a fair trial occurred in Kosovo, at the trials
of ethnic Albanians accused of terrorism and associating with the
purpose of carrying out hostile activities (HLC-8). Amnesty Interna-
tional has reached a similar conclusion, citing as a characteristic
example the manipulations during the trials of Mehmet Memcaj and
another four ethnic Albanians (among whom one was tried in absentia)
in May 1998. The accused were sentenced to between three and seven
years in prison for the offence of planting a bomb in Prizren, smug
gling arms and belonging to secret organisation The People's Move-
ment for the Republic of Kosovo (4—6/98 Al). The Humanitarian Law
Center also reports on the cases of preventing contacts between
political prisoners and their defence advocates. Thus, for instance, in
February and March, the authorities in the correctional institution in
Nis prevented Uksin Hoti who was serving there his prison sentence,
from meeting his defence attorney on several occasions (HLC-1,
HLC-4).

3.6. The Right to the Protection of Privacy, Family,
Home and Correspondence

In its annual report, the U.S. Department of State points to the
phenomenon of republic ministries of the interior abusing their broad
discretionary authority in deciding to place certain persons under sur
veillance, and it states that the general opinion among the public is
that the authorities do wiretapping and open letters. Also, contrary to
the federal and the Serbian law’?, the post office registers all the letters
coming from abroad, under the pretext that it protects postmen from
the accusation that they steal enclosures. According to the U.S. De-
partment of State, the legal restrictions in performing searches are
frequently violated, particularly in Kosovo and Sandzak. In these

75 See 1.4.6.3.
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regions, the police has an already customary practice of conducting
random searches of houses, vehicles, stores and offices of ethnic
Albanians and Moslems, claiming that they are looking for weapons
(98 SD). The Humanitarian Law Center also considers that the right
to privacy was most often violated in Kosovo and Metohija on the
occasion of frequent police searches for weapons. The police usually
did not produce any warrants when making the searches (HLC-1).

3.7. The Right to the Freedom of Thought,
Conscience and Religion

3.7.1. The Orthodox religious community. — Although the
equality of religious groups has been proclaimed in the FRY, in reality,
the Serbian Christian Orthodox Church has a privileged status. In
Montenegro, such a situation manifests itself as discrimination not only
of the non-Orthodox believers, but even of a number of the Orthodox
believers. The persons concerned are the members of the Montenegrin
Christian Orthodox Church, which was the target of attacks in the
media in Montenegro, on several occasions, according to the data of
the International Helsinki Federation for Human Rights (17/3/98
IHFHR). In addition to this, the Serbian Orthodox Church refused to
recognise the Montenegrin Orthodox Church and obstructed the return
of the church buildings (about 600 buildings) which had been taken
away from this Church in 1920. The Serbian authorities, on the other
hand, still refuse to return to all the Churches — and even to the
Serbian Orthodox Church itself — their assets which were nationalised
after World War Two.

3.7.2. The Catholic religious community.— The Catholic
Church, its clergy and believers have experienced a series of essential
restrictions of their rights in the FRY over the past several years. Since
1991, a number of attacks were registered against the Catholic relig-
ious buildings, clergy, believers and their houses and property, so that
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the number of the religious services in certain religious facilities had
to be reduced (HC-2). Over the past year, the religious buildings and
the clergy in Vojvodina were a special target of the extremists’® The
Catholic Church also had troubles in Kosovo, in the Central Serbia and
in Montenegro. Thus the local authorities in Klina (Kosovo) prohibited
the construction of a Catholic church on the land belonging to the
Church, regardless of the licence issued by the judicial authorities
(which was confirmed by the decision of the Supreme Court of Serbia).
The Helsinki Committee in Serbia cites the case of Blasko Zvonko,
assistant parish priest in Ni§, who learnt from the press that criminal
proceedings were conducted against him at the military Court on
charges of espionage and that a wanted circular had been issued for
him (since, allegedly, his address was not known to the court). Zvonko
immediately reported to the authorities and it was only on his own
insistence that the summons was handed to him. Later on, he was
arrested at the airport, and was interrogated again, after which he was
released (HC-2). The International Helsinki Federation for Human
Rights reports that the Catholic Church has an ongoing dispute with
the Serbian Orthodox Church concerning the ownership of the St.
Petka church in Sutomore (Montenegro). Although both of the
Churches have been joint owners of this church building since the 15th
century, the Serbian Orthodox Church and the local government do
not permit the Catholics to use it for their religious services (17/3/98
IHFHR).

76 In the letter to the Ministry of Religion of the Republic of Serbia of 23 May 1995,
the bishopric vicar for Srem, Stjepan Miler, stated that the church in Vasi¢a was
destroyed by means of an explosive, that the catholic cemetery in Surin was
demolished, that the churches in Nestin, Erdevik and Hrtkovci and the parish office
in Gibarac were burnt down, that the door of the church in Ruma was destroyed
by means of an explosive, that the church in Novi Banovci was demolished by
means of an explosive. Other attacks cited were breaking of the window at the
parish offices in Sremska Mitrovica, Hrtkovci, Sremski Karlovci, Nikinci, Beska,
and the monastery in Zemun. In the same letter, Miler states that the parish priest
in Sid, Djuro Djuraj, was beaten up, suffering five broken ribs, and that the parish
priest in Kukujevci, Stjepan Moroslovac, has developed mental disorders because
of harassment.
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3.7.3. The Islamic religious community. — The Sandzak
Committee's report cites four cases of obstructing religious gathe-
rings and attacks on religious facilities in 1997 (SC).

3.7.4. Religious sects.— Over the past few years, the Ser-
bian authorities and the Serbian Renewal Movement have led a
campaign against religious sects. They have explained their pro-
paganda action by the fact that there is no law governing the
activities of religious communities (the old law was rescinded in
1993), and by the bad experiences certain European countries (e.g.
France) have had in this regard. During the campaign, however,
it became evident that it was based on the “conspiracy” theories
and the need to protect the privileged status of the Serbian Ortho-
dox Church in the FRY.

The government of the Province of Vojvodina submitted a
document to the provincial parliament, in the second half of June
(which was later withdrawn) under the heading “Information on the
Membership of Children and the Youth of Vojvodina in Religious
Communities”. In that document the activities of sects are assessed as
a massive and socially dangerous phenomenon for the two-million
population of Vojvodina, and this is backed by the detail “that 34
persons aged between 7 and 18 are members of religious sects”. As
stated in this document, “religious sects are a spiritual plague of our
time, which has been spreading from the USA as an instrument of the
new world order. Their devastating effect is particularly directed at
children and the youth, and their purpose is to destroy the Orthodox
religion and Serbdom. Regardless of whether they encourage pacifism
and have a negative effect on army recruits, or whether they incite
brutal militarism or massive and individual suicides, religious sects
contribute to the entropy of the family and society and weaken the
defensive capacity of the state” (NaSa borba, 20 June, p. 9). A manual
on self-defence from sects was written in the same spirit, in which
Zoran Lukovié, a police captain, says that “it is easier to train five
missionaries in a period of five years than to buy 50 tanks or aerop-
lanes for an invasion, and the results are the same (...) all sects spread
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denationalisation and suppress patriotism in a country” (Politika, 16
October, p. 19). In February, some citizens of Valjevo, believing that
there was a link between suicides and the activities of the Jehovah's
Witnesses, stoned the house of some members of this sect and expelled
them from the town, with the police there standing “guard”. The
Orthodox priest from this town, Stojadin Pavlovi¢ said that the “church
cannot allow its children to join a sect. Our church is obliged to protect
its flock, but it also has to take care of Serbs who are not closely
related to the Church” (Vreme, 7 March, p. 54). Jehovah's Witnesses
in Montenegro have been also exposed to attacks by unidentified
persons and are not able to build their own facilities; the Montenegrin
authorities do not seem to react to this (17/3/98 IHFHR, Monitor, 27
March, p. 11, 10 April, p. 26, 9 October, p. 38 and Vijesti, 18
November, p. 3).

3.7.5. Conscientious objection. — This right, as a manifestation
of the freedom of conscience, was introduced in Yugoslavia (i.e.
Serbia and Montenegro) by the Constitution of the FRY of 199277 It
is very difficult, however, to exercise this right. Thus, according to the
claims of Amnesty International, in February 1997, the Military Court
in Belgrade sentenced one member of the Jehovah's Witnesses to six
months in prison because he pleaded conscientious objection and
refused to perform his military service (98 Al). Pavle Bozi¢ (27), a
stone cutter from Stari Banovci (Vojvodina) and member of the Na
zarene sect, had a similar experience, refusing to perform military
service under arms as his “religious beliefs did not permit him to carry
arms”. The local authorities met his request in October 1997, and
permitted him to perform his military service as a civilian for a term
of 24 months. However, at the end of December, the police arrested
Bozi¢ at the order of those who had approved his alternative military
service two months earlier. Finally, on 23 February 1998, a military
court sentenced Bozi¢ to a year in prison because of his “refusal to
obey by orders” (Nasa borba and Blic, 7 April 1998, pages 9 and 12).

77 See 1.4.7.
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3.8. Freedom of Opinion and Expression

3.8.1. Freedom of the media. — From 1990 on, many inde-
pendent newspapers and journals started being issued in Serbia
and Montenegro, and a minor number of independent electronic
media started functioning. However, conditions of real media plu-
ralism have never been established.”® Control over the media by
the ruling parties in Serbia and Montenegro has been the key
factor of their remaining in power.79 In 1998, the situation in
Montenegro started improving. On 16 December, the Supreme
Court of Montenegro cancelled the decision of the Secretariat of
Information of 13 August, which had prohibited the functioning
of Radio Pljevija and Pljevaljske novine (the last of the media
controlled by the Socialist People's Party of Momir Bulatovié,
defeated after the May elections). Conversely, state repression
against the independent media in Serbia reached its highest inten-
sity in 1998 and there is no indication that any court could stand
up to a crackdown by the branch.

3.8.2. The position of journalists. — In Serbia, there were
cases of physical and psychological abuse of journalists, registe-
red in 1998. Vojkan Risti¢, correspondent of Nasa borba from
Vranje, was summoned to the police for questioning, where he
was threatened and ordered to stop writing about the minister
Dragan Tomi¢, who was also the director of the Simpo company
in that town (NaSa borba, 3 February, p. 8). Miroslav Mileti¢,
journalist of Radio Kragujevac, was beaten up by an unidentified
person in the centre of the town. After this event, Mileti¢ stated
that he had been threatened several times because of the contents
of his broadcasts, but had not taken the threats seriously (Blic, 23
February 1998, p. 9). The police also expelled foreign journalists
from Kosovo. In the middle of August, a three-man crew from the
German ARD television was expelled and at the same time for

78 See IV.3.
79 See 1.4.8.2. and IV.3.
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bidden entry in Yugoslavia for a period of two years. This was
justified by the assertion of the Serbian Ministry of the Interior
that the crew “had fabricated an attack by the police against a
village, in which, allegedly, there were civilian victims, and that
they used the report for the purpose of media manipulation” (Blic,
15 August 1998, p. 8). The German television crew denied the
allegations of the Ministry, and the relevant authorities did not
inform the public whether they had conducted any investigation
into this case.

3.9. Right to Freedom of Peaceful Assembly

In the period between 1991 and 1997, the Serbian authorities
threatened the right of the citizens to assemble and demonstrate pea
cefully, on several occasions.

The first time this right came under attack was on 9 March
1991, when the opposition parties in Belgrade organised public demon
strations against the monopoly of the ruling party over the media. The
demonstrations rallied several tens of thousands of citizens (among
whom there were also persons from other cities). Strong police forces
attacked the peaceful demonstrators on the Republic Square, which
was followed by clashes all over the city. At the end of the day, army
tanks drove out into the streets and massive arrests ensued. One
policeman and one demonstrator were killed.

The next denial of the freedom of peaceful assembly occurred
two years later. After an incident in the Federal Assembly on 1 June
1993, when one deputy of the Serbian Renewal Movement was physt
cally assaulted, several hundred supporters of this party gathered to
protest and were joined by several thousand citizens of Belgrade. One
policeman was killed in the clash between the police and the demon-
strators, but the investigation never established under what circumstan-
ces this happened. According to the Humanitarian Law Center, in the
night between 1 and 2 June 1993, the police beat up more than 250
demonstrators and many citizens, who accidentally happened to be out
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in the streets. According to unnamed official sources quoted by the
Center, 106 persons were arrested and 32 injured. One demonstrator
was sentenced on misdemeanour charges, and misdemeanour charges
were filed against five persons (HLC-A). On 3 June, the Republic
Public Prosecutor's Office requested the Constitutional Court of Serbia
to ban the Serbian Renewal Movement, with the explanation that this
party had grossly abused the freedom of political organising and
activity. The Constitutional Court rejected this request, but only five
years later, at the end of 1998.

At the local elections of 16 November 1996, the opposition
coalition “Zajedno” won in about forty large municipalities in Serbia.
However, the election results were cancelled and this was the reason
for a three-month peaceful civil protest in Belgrade, and in almost all
major towns in Serbia. On 24 November 1996, the police mainly did
nothing to prevent the citizens from demonstrating peacefully, but it
applied violence selectively against certain participants in the gathering
and beat them up as they went home individually. According to the
Humanitarian Law Center, 24 participants in the protest were arrested
between 29 November and 19 December 1996, on charges of allegedly
disturbing the public order and peace, and 20 persons were sentenced
on misdemeanour charges (HLC-D). According to the Center, the trials
at which the demonstrators were tried for misdemeanour were conduc
ted in summary procedure which involved violations of the rights of
the accused to a fair trial. Criminal charges were filed against four of
the participants in the protest. Seven of the 20 demonstrators who were
sentenced on misdemeanour charges were subjected to criminal proce-
edings initiated against them when they were already serving their
sentences (HLC-D). A new tide of arrests ensued on 3 and 4 February
1997. Several dozen demonstrators were beaten up and several dozen
were arrested (HLC-D; 98 Al). Human Rights Watch states that several
hundred demonstrators were injured in the incidents at the end of
December 1996 and the beginning of February 1997, while at least 50
persons were arrested and sentenced on charges of disturbing the
public order and destroying property, in judicial procedures which did
not meet international standards. After the end of the demonstrations,
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the authorities did not launch proceedings against the persons resporn
sible for brutality, although more than 60 criminal suits were filed
against the police because of their excessive use of force (98 HRW).

After the protest against the election results, the most serious
and the most frequent violations of the right to free assembly took
place in Kosovo and Metohija. During 1997, the Independent Union
of the PriStina University Students organised mass demonstrations on
several occasions, with the demand that school and university facilities
be freed unconditionally. Apart from Pristina, the protests were held
in several other cities as well. Strong police forces dispersed the
demonstrators by force. During the protest on 1 October 1997, the
Pristina Council for the Defence of Human Rights, registered 537
cases of demonstrators being subject to police abuse. Amnesty Inter-
national states that in crushing these students protests the police inju
red several hundred persons (3—6/98 Al). On 29 October, the police
also intervened against the demonstrators in Pe¢ and Djakovica, while
179 participants reported to the Committee that they had been mistre-
ated by the police on 30 December (PC-2; HLC-1; 3—6/98 Al).

A series of violations of the right to free assembly was noted
in Kosovo and Metohija in 1998. After the police action in Drenica at
the end of February and the beginning of March 1998, demonstrations
were organised in Pristina and other towns, attended by several tens
of thousands of citizens of Albanian ethnicity. Several dozen demon-
strators were injured in the police intervention, and according to the
claims of the Pristina Council for the Defence of Human Rights, the
police prevented medical staff from aiding the injured (PC-1). Amnesty
International also reported on these demonstrations with the statement
that the police used excessive force. The case of Cerim Malici was
singled out in particular, who was killed in the demonstrations of 18
March, in Pe¢, when the police fired at the demonstrators who threw
stones at them (3-6/98 Al; HLC-8).

The Serbian police prevented and dispersed demonstrators in
Central Serbia as well. Peaceful protests by the parents of army recruits
(who were sent to Kosovo in the height of the clashes in this Province),
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in Belgrade, were prevented and dispersed as were the demonstrations
of Belgrade taxi drivers and students, as well as the public gatherings
of independent trade unions members. “A group of embittered mothers
of recruits who had been taken away to Kosovo, who had not had any
contact with their children for a month or longer, sat down on the
pavement in Knez Milo§ street, demanding to talk to someone from
the Yugoslav Army General Staff. The police harshly pushed them
back to the sidewalk and the most persistent protesters were literally
carried away” (Dnevni telegraf, 19 June 1998, p. 3). The police also
prevented the protests of the Belgrade students on Kosovo. “Since they
took away their van with a loudspeaker system, claiming that they had
to carry out a technical inspection of the vehicle, the police formed
cordons to shut off the part around the Faculty of Philosophy, preven
ting about 200 students from demonstrating throughout the city” (Nasa
borba, 8 April, p. 18).

Taxi drivers also experienced the brutality of the police when
they protested against the high taxes late in February in Belgrade.
“Traffic police squads, reinforced by special units of the Ministry of
the Interior of Serbia, tore off the licence plates and smashed the
automobiles with their truncheons and had them towed away with
towing trucks. Several strikers were taken to police stations” (Nasa
borba, 25 February, p. 1).

On 23 April, the police prevented the movement of several
hundred demonstrators, members of the “Nezavisnost” trade union,
who wanted to march through the streets of Belgrade. Two months
later, the police blocked the access roads to the town of Kragujevac,
where the women workers of the weapons plant were demonstrating
and who were supposed to be joined by workers from other parts of
Serbia (HLC-8).

The protests of Belgrade students and citizens because of the
new University Act, late in May and at the beginning of June, ended
in beatings. “The police, yesterday, dispersed the people protesting
against the new University Act in front of the building of the Serbian
Parliament in a brutal intervention, in which several dozen students
and citizens were injured and arrested. According to the claims of
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eye-witnesses, this police action involved several dozen persons in
civilian clothing, who the Belgrade police claim are their field officers.
After this the students withdrew to the plateau in front of the Faculty
of Philosophy, where they were cordoned off by the police in order to
prevent them from moving through the city”. (Nasa borba, 27 May,
p- 1). The pro-government dailies presented these protests as “endan
gering of the public order and peace”. Thus, in the article entitled “A
Group of 300 Citizens Block the Roadway, Throwing Objects at
Policemen and Refusing to Move Away from the Street” Politika
informed that the students had started the protest “without a prior
notice”, and that as a result of their resistance to the police, DuSan
Aleksi¢ was arrested and sentenced to 10 days in prison, Predrag Simi¢
was sentenced to pay a fine of 100 dinars and Mladen Mani¢ was later
released (Politika, 28 May, p. 18). “In various parts of the city, the
police (...) used truncheons to prevent the students from holding protest
meetings. According to the claims of Slobodan Homen, member of the
Co-ordinating Board for the Protection of the University, after the
“action” the police took about a dozen students to the police station,
and confiscated the film material from the photographers of several
Belgrade newspapers and from the Studio B cameraman (Dnevni
telegraf, 3 June 1998, p. 1).

3.10. The Freedom of Association

3.10.1. The right to form and join political parties. — The
Socialist Party of Serbia (SPS) and its Montenegrin partner the
Democratic Party of Socialists (DPS), easily attained domination
at the first parliamentary elections in Serbia and Montenegro, held
in 1990. This was a time when they also presented themselves as
guarantors of continuity (because they originated from the League
of Communists of Serbia, and the League of Communists of
Montenegro, respectively) and as parties with a strong national
orientation, promising to safeguard the Serbian national interest
and to correct the injustices towards the Serbian and the Monte-
negrin peoples in the then still existent SFRY. This domination
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also continued without any difficulty following the disintegration
of the former SFRY and the proclamation of the FR Yugoslavia.
A characteristic feature of these two parties from the very begin
ning has been their discriminatory relationship towards the oppo-
sition parties, whether they were represented in parliament or not.
Namely, the ruling parties and the media under their control have
not considered the opposition parties and the opposition politict
ans as their political opponents but as their enemies. In view of
the fact that they had retained the feature of the communists of
identifying themselves with the people, they have not hesitated in
proclaiming the opposition parties as enemies of the people. The
SPS and the DPS easily conveyed the view they advocated to their
coalition partners as well.

In Serbia, hostility towards the opposition became particularly
evident after the parliamentary elections in 1997, which were boycot
ted by certain opposition parties in the belief that after the rigging of
the local elections in November 1996, the opportunity for the voters
to freely express their will did not exist. The parties which boycotted
the elections have been in complete isolation since then and the media
close to the government mention them only when they are to be
accused of hostile and destructive activities. Paradoxically, according
to such statements and articles they are, at the same time, both dange-
rous and negligibly small. This view advocated by the SPS and its
most faithful ally, the JUL, also obtained the support of certain other
parties which took part in the elections and later gradually drew close
to the former communists. For instance, the Belgrade television station
Studio B was also instructed by its Managing Board, which is controlled
by the Serbian Renewal Movement (SPO), not to allow the members of
non-parliamentary parties to appear in its programmes, and the parties
implied by the Board were obviously those that had boycotted the Serbian
elections, irrespective of their former significance

A proof of persistent intolerance came recently from the highest
place. In his New Year's message, the President of the FRY, Slobodan
Milosevi¢, who is at the same time the President of the SPS, dedicated
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the following words to the remaining opposition parties: “Exceptions
involving certain minor parties and individuals will be remembered in
the future by the fact that they were not with their country when it was
in the most difficult situation; they are wrong and harbour vain hopes
if they believe that they will be able to avoid the judgement of history
and honour”. That the reference here is to traitors, can be deduced from
his preceding statement: “The year behind us was both difficult and
significant. Difficult, because the pressure against our country in that
year was the most intense, and significant, because all the citizens, all
the parties, all the institutions of our country united in response to the
brutality of that pressure and in their firm resolution to defend the
freedom and the dignity of the people and the integrity of the country”
(Politika, 31 December 1998 — 1, 2, and 3 January 1999, p. 1).

According to the statements by high-ranking government offi-
cials and the authors of the University Act, this law was supposed to
target particularly those professors who were politically active in ot
herwise legal opposition parties. Thus, in addition to other reprimands,
the Serbian Vice Prime Minister and president of the Serbian Radical
Party, Vojislav Seselj, stated the following in his television address:
“... It is no secret that Soros has occupied the Faculty of Philosophy
and that the Civic Alliance still has its strongholds in certain faculties,
abusing the interests of the students and entertaining its sick ambitions
against the state which finances the University” (TV Palma plus,
Jagodina, 5 January 1998). The Civic Alliance of Serbia (GSS) consi-
ders that one of the reasons for such an intention by the legislator lay
in the Faculty of Law in Belgrade: of the seven professors who were
dismissed from the faculty by its dean, who had been appointed by the
Government of Serbia under the new University Act, four are members
of the governing bodies of the GSS and one had been a deputy of the
opposition Democratic Party of Serbia (DSS) in the Serbian parlia
ment. Teachers at other faculties, who were members of opposition
political parties, also found themselves under fire, as for instance,
Vladeta Jankovié¢, a professor at the Faculty of Philology and vice
president of the DSS, who was dismissed.
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The result of such a development is a dangerous polarisation in
the political life of Serbia and signals the absence of political tolerance,
which is particularly conspicuous in the state media.

During 1998, developments in Montenegro went in a different
direction. The DPS split into two factions, one of which retained the
name of the party and the other, which created the new Socialist
People's Party (SNP). Parallely to its increasing differences with its
former political ally in Serbia, the SPS, the altered DPS, to which the
President of Montenegro Milo Djukanovi¢ also belongs, changed its
attitude towards the opposition, both that part with which it formed a
coalition when the Montenegrin government was formed, and the
parties which remained in the opposition, such as the new SNP.

3.10.2. The right to form and join trade unions. — Follo-
wing the introduction of the multiparty system in 1990, several
hundred independent trade unions were established in Serbia,
many of which have remained inactive. The most active indepen-
dent trade unions have been accused by the authorities of beha-
ving like traitors; the letter permanently have harassed them.
“Dragoljub StoS$i¢, president of the trade union of the Belgrade
Municipal Transportation Company (GSP) was arrested at the end
of 1996 because of a strike he had been heading and was dismis-
sed on 30 April 1998. The reason of Sto$i¢'s dismissal was to
eliminate him from the company as the president of the trade
union, because, for more than two years, he had been drawing
attention to the criminal offences of the former GSP management
“ stated Stosi¢'s lawyer Milojica Cvijovi¢ (Nasa borba, 25 May,
p. 10). A similar fate befell those who organised a strike in the
GSP in July, demanding payment of long delayed wages. “The
GSP management handed decisions of dismissal to twenty-eight
workers and managers of the facilities, who are considered to be
the most responsible for organising strikes in the past 7 days. We
do not have the right to file an appeal to this decision, says
Dragoljub StoS$i¢, president of the drivers trade union, who was
given notice for the second time, just like the secretary of the
independent trade union, Miodrag Krsti¢” (Blic, 30 July, 1998, p.
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22). The hew and cry against the independent trade unions was
also joined by the privileged League of the Autonomous Trade
Unions of Yugoslavia, which is under the control of the Socialist
Party of Serbia. A branch of this trade union in the Belgrade
Engine and Tractor Industry (IMT) accused the independent trade
union in this company that by organising the strike it “caused
damage to the interests of the company and the state, which is
under strong pressure from abroad”. “Although we have provided
for the payment of six wages in arrears from 1997 and have
enabled the functioning of the production process, certain leaders
of the independent trade union have created chaos, anarchy and
caused a halt in the operation of the company, succeeding in their
aim and winning credit for this from their masters, was the state-
ment of the independent trade union of the IMT” (Dnevni telegraf,
3 October 1998, p. 5).

3.11. The Right to Peaceful Enjoyment of Possessions

3.11.1. Real estate transactions. — The most frequent form
of the violation of the right to property in Serbia is related to real
estate sales. According to the current legislation, it is necessary
to have a permit from the Republic Ministry of Finance® for any
purchase and sales of real estate, whereby the door is been open
for different kinds of abuse and discrimination. Another problem
is the government's refusal to return the property nationalised after
1945, to the then owners or their descendants, which it is obliged
to do under the Act on the Return ofLand.81

80 This obligation is not applicable to Vojvodina, for unidentified reasons. See
14.11.3.

81 The exact name of the act is: The Act on the Manner and Requirements for
Recognising the Right to and the Return of Land Which Was Declared Social
Property on the Basis of the Agrarian Reform and Confiscation Due to Default on
the Obligations of the Compulsory Purchase of Agricultural Land, SI. glasnik RS,
No. 18/91, 20/92.
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3.11.2. The freedom of business activities. — Two executive
managers of the Montenegro Bank from Podgorica, Zarko Smolo-
vi¢ and Miroslav Kaludjerovi¢, were arrested at the Belgrade
airport, just before the plane took off for Podgorica. On that
occasion DEM 1.2 million were taken away from them. Although
the money belonged to the bank, and was being transported to the
head office in Podgorica accompanied by the necessary documents
and permits, the Serbian police seized it. The pro-government
daily Politika hastened to reveal to its readership “evidence” abo-
ut the suspicious origin of the foreign notes. The very fact that
“the foreign currency found with Zarko Smolovi¢ and Miroslav
Kaludjerovi¢ at the Belgrade Airport was in small denominations”
was sufficient for this newspaper to conclude that all this “points
to a suspicious transaction” (Politika, 26 April, p. 18). Two days
later, Smolovi¢ and Kaludjerovi¢ were released from custody, but
at the end of 1998, the money was still not returned to the bank.

3.11.3. Peaceful enjoyment of possessions. — It is difficult,
by means of the legal instruments, to eliminate trespassing on
residences of other persons in Serbia. The police most frequently
accept the newly-established situation, directing the aggrieved
party (i.e. the owner of the apartment who is deprived of his
property) to file a lawsuit. The judicial procedure itself takes a
very long time and its outcome is uncertain $? According to the
Helsinki Committee for Human Rights in Serbia, the practice of
forceful entry into residences, whose owners are members of
ethnic minorities, was still going on. This was particularly evident
in the Belgrade municipality of Zemun, where the Serbian Radical
party is in power. On several occasions, the members of the
municipal bodies took measures to evict citizens of Croat origin
from their residences. The most notorious case was that of the
eviction of the Barbali¢ family. Although a court issued a decision
in 1998 in favour of the Barbali¢ family, it has not yet been

82 See I1.2.
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enforced, since the police have refused to remove the tenants who
had illegally moved in (HC-2; 17/3/98 IHFHR; HLC-8). Jovan
Stavri¢ broke into and took up residence in the apartment of Hilda
Crkvenik from Zemun on 5 July 1995. On 17 July, 1995, the court
assigned a temporary measure and made it binding upon the ac-
cused to vacate the residence. In 1996, Stavri¢ was sentenced to
pay a fine for the criminal offence of endangering the inviolability
of residences (PC of the RS Art. 68, para. 1). The Fourth Muni-
cipal Court in Belgrade issued a decision on 4 June 1997, ordering
Stavri¢ to move out within a period of eight days and hand over
the apartment to its legal user. Despite all the court rulings, the
police has not yet removed Stavri¢ (HC-2). In the summer of
1995, refugees from Croatia moved into the apartment of Ivan
Muslin, a Croat from Stanisié¢, in the Sombor municipality. The
authorities adopted several rulings in his favour, but the police
have refused to take part in their enforcement (HC-Z).83

In reference to the freedom of peaceful enjoyment of property,
the situation in Kosovo is difficult. The Humanitarian Law Center
claims that the members and the reserve units of the Ministry of the
Interior of Serbia break into Albanian houses and throw their tenants
out into the street. According to the allegations of Albanian lawyers,
cited by the Center, more than 450 Albanian families were forcefully
removed from their houses, while 300 families were evicted from
state-owned apartments which they had been using legally (it is not
clear from the Report what period of time this information refers to)%*
On the basis of the eighteen investigated cases the Center claims that
among the persons who had illegally moved in, the majority were
employed in the Ministry of the Interior of Serbia. The ethnic Albani
ans who had been moved out unlawfully, as a rule, cannot go back to
their residences, and the legal proceedings instituted by them have
dragged on for years (HLC-B).

83 See Elisabeth Rehn in 31/10/97.
84 According to the data of the Helsinki Committee, thirty one Albanian families were
thrown out of their residences in 1997, which were then settled by Serbs (HC-2).
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3.12. Minority Rights

Ethnic minorities make up a third of the population of the FRY.
The violation of their rights is the most frequent and most widespread
form of human rights violations, not only in the FR Yugoslavia, but
also in the other states that have been created on the territory of the
former SFRY. National and foreign human rights organisations®> have
devoted a great many specialised reports to this topic. It is interesting
to note that at the beginning of December, the FR Yugoslavia ratified
the 1995 Council of Europe's Framework Convention on National
Minorities®, although it is not even a member of the Council of
Europe, nor did it receive the respective invitation from the Ministerial
Committee of the Council of Europe to do so. Even if it had wanted
to, the Ministerial Council could not have sent an invitation to the FRY
to ratify the Convention because it requires membership in the OSCE
for this, and the FR Yugoslavia's membership in this organisation was
suspended in July 1992 (HLC-8). It is not clear what the Yugoslav
government's motive was in proposing the ratification of the convenr
tion to the parliament.

85 Thus, in 1996, the Special Rapporteur for the Human Rights Commission, Elisabeth
Rehn published a special report on the position of minorities on the territories of
the whole of the former Yugoslavia, and in her 1997report, she analysed the
position of the minorities in Vojvodina, Sandzak and in Kosovo. The International
Helsinki Federation for Human Rights devoted an extensive report to the same topic
(17.3.98 THFHR).

86 At the request of the Committee for the Elimination of Racial Discrimination, in
January 1999, the federal government submitted its Information on the current
situation in Kosovo and Metohija and efforts and measures for establishing a
meaningful dialogue with the political representatives of the Albanian national
minority with a view to reaching a political settlement , in which it stated that “ on
3 December 1998 the FRY Assembly adopted a law whereby it ratified the
Framework Convention on the Protection of National Minorities. This has once
thus once again expressed FRY's adherence to the principles set out in the Frame -
work Convention and confirmed the fact that the relevant regulations in the FRY
are in harmony with this Convention. We wish to point out that the FRY is not a
member of the Council of Europe, nor has she been invited to accede the Frame -
work Convention, and that about half of the Council of Europe member countries
have still not ratified this Convention”. The FRY government release, January
1998, p. 3-4.
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3.12.1. Ethnic Albanians in Kosovo. — In Kosovo and
Metohija, where the Albanians are the dominant ethnic group, at
the beginning of the nineties, the Serbian authorities dismissed
nearly all the ethnic Albanians who were directors in “socially-
owned” and state-run enterprises, and over 100,000 ethnic Alba-
nians were dismissed from their jobs (HC-2). At the same time,
about 20,000 Serb refugees from Croatia and Bosnia and Herze-
govina were settled and given jobs in Kosovo. Thus, a completely
segregated society was formed in Kosovo: Serbs and Monteneg-
rins control the state apparatus and “socially-owned” enterprises,
and ethnic Albanians have been left with agriculture and the grey
economy. Meanwhile, the ethnic Albanians have established a
kind of parallel system of governance, which does not comply
with the Serbian Constitution and laws.

The education system in Kosovo and Metohija has now been
ethnically segregated for many years: the Serbs and members of some
minorities attend state schools, while Albanian pupils and students
attend classes in the establishments of a parallel educational system,
which the authorities do not recognise and consider as illegal.

On 1 September 1996, the Serbian government signed an agre-
ement with the representatives of the Kosovo Albanians, in which the
Catholic humanitarian organisation St. Egidio acted as the mediator, in
order to normalise the situation in education. This agreement, however,
has still not been implemented in full despite the intimations given in
the second half of 1998, following the agreement within the parity
group of representatives of the government and the Kosovo Albant
ans®” (31/10/97 UN). By a law adopted in 1992, the Historical Institute
of the Kosovo Academy of Sciences and Arts was repealed.

The state-controlled Pristina Television broadcasts a daily pro-
gramme of 47 minutes in the Albanian language, consisting exclusi-
vely of propaganda. Competent authorities have not yet granted frequ-
encies to any independent radio or TV station in Kosovo (HLC-1).

87 See IV.1.
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Three independent daily newspapers and several weeklies are
published in the Albanian language, and there is also a Kosovo Infor-
mation Centre which is close to the Democratic Alliance of Kosovo.
The authorities have tolerated the activities of these media.

The names of places, institutions, enterprises, squares, etc. are
written in Serbian, in the Cyrillic alphabet, and the monuments to
Albanians in front of schools, university faculties and on squares have
been replaced by monuments dedicated to Serbian historical figures.
The Pristina Committee for the Defence of Human Rights claims that
ethnic Albanians cannot go in for sports without encountering difficuk
ties. According to the Committee's data, the authorities have usurped
all the sports facilities (PC-2).

3.12.2. Moslems in Sandzak.®® — According to the reports
of the Humanitarian Law Center and the Helsinki Committee in
Serbia, the violations of the rights of Moslems were garticularly
frequent during the war in Bosnia and Herzegovina.8 Moslems
were abducted in SandZak at that time, and the police conducted
numerous searches for weapons. Members of the Bosnian Serb
army, as well as various paramilitary units, infiltrated Sandzak
every day and it is believed they are largely responsible for the
abduction of Moslems. Children were also victims in these abduc-
tions: a group of Bosnian Serb army members entered the hamlet
of SeliSte on 15 February 1993 and abducted 12 Moslems, three
of them children. As a result of these events, masses of Moslems,
particularly from Bukovice, fled, some even to Turkey (HC-1). So
as to halt the exodus and protect the Moslem population, Yugoslav

88 This report uses the term Moslems although the members of this ethnic group have
increasingly identified themselves with “Bosniaks”, claiming that their kin state is
Bosnia and Herzegovina. The official terminology of the FRY avoids using the
word Sandzak, which is of Turkish origin, preferring to call it the “Raska region”.

89 According to the Helsinki Committee for Human Rights in Serbia, during 1993 and
1994, 1,082 house searches were conducted in the houses of Moslems, and weapons
were found only in nineteen cases (HC-1). The situation was especially difficult in
the Bukovice region (Montenegro), which consists of a group of mountain villages
on the border with Bosnia and Herzegovina.
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Army reserve soldiers were stationed in this area. They did not
threaten the local population, but neither did they try to protect it
from the Bosnian Serb army.

The families of the kidnapped still suffer great hardship. They
do not receive any welfare assistance nor do they have any other
source of income, and their apartments and houses have been looted
(SC). Moslems from the border villages fled after 1992, mostly to
Priboj, where the majority have remained as displaced persons. The
Sandzak Committee for the Protection of Human Rights claims the
Moslems still fear to return to their farmsteads. Even so, the state
requires them to pay their taxes regularly.

In its report of 9 November 1998, the International Crisis Group
(ICG) mentioned that starting from 1992, about 80,000 Moslems
moved out of Sandzak as a result of the repression of the Serbian
authorities (Parlament, 27 November, p. 14).

According to the data of the SPS in 1993, carried by the
Helsinki Committee for Human Rights in Serbia, 75% of employees
in Novi Pazar are Moslems, and 25% are Serbs. According to the data
of the Moslem parties, also carried by the Committee, 53% of the
employed in the “socially-owned” sector are Moslems, while 47% are
Serbs. There are no Moslems occupying senior positions in the Novi
Pazar police, and of the eight judges in the Municipal Court, six are
Serbs and two are Moslems (HC-1). At the local elections in Novem-
ber 1996, the Moslem List for SandZak won in the Novi Pazar and
Tutin municipalities. The Serbian government dissolved the Novi
Pazar Municipal Assembly in July 1997,°0 with the explanation that

90 From the very start, there have been frequent misunderstandings between the new
local authorities and the Serbian central authorities. The then Serbian Justice
Minister, Arandjel Markicevi¢ asked the presidents of the Sjenica, Tutin and Novi
Pazar municipalities to remove the flag of the Moslem National Council of Sandzak
from the municipal premises. According t