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Abbreviations and Definitions

Abbreviations:
 CC – Criminal Code of the Republic of Serbia
 CPC – Criminal Procedure Code
 CPT – European Committee for the Prevention of Torture and Inhuman 

or Degrading Treatment or Punishment
 CSO – civil society organisation
 JCI – Juvenile Correctional Institution
 JPI – Juvenile Penal Institution
 NCPA – Non-Contentious Procedure Act
 NPM – National Prevention Mechanism
 OPCAT – Optional Protocol to the Convention against Torture and Other 

Cruel, Inhuman and Degrading Treatment or Punishment
 PSEA – Penal Sanctions Enforcement Act
 SPH – Special Prison Hospital

Definitions:

Persons deprived of liberty – all persons placed in penal institutions within the 
jurisdiction of the Penal Sanctions Enforcement Directorate under the Penal 
Sanctions Enforcement Act;

Wards – persons referred to juvenile correctional institutions by the court;

Prisoners – this word is used in the meaning in which it is used in the European 
Prison Rules and CPT documents – all persons incarcerated pursuant to a court 
decision for any reason; as a rule, it is synonymous to the expression persons 
deprived of liberty

Principle of non-refoulement – prohibition of expulsion i.e. forced return of asy-
lum-seekers to the borders of a territory where their lives or freedom would be 
under threat due to their race, gender, religion, nationality, membership of a spe-
cific social group or their political views.
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Introductory Notes

Serbia is bound by numerous international human rights treaties, inter 
alia, those prohibiting torture and other forms of ill-treatment and introduc-
ing specific safeguard and prevention mechanisms. These treaties include both 
those adopted under the auspices of the United Nations, such as the Internation-
al Covenant on Civil and Political Rights and the Convention against Torture 
and Other Cruel, Inhuman or Humiliating Treatment or Punishment, and those 
adopted under the auspices of the Council of Europe, such as the Convention for 
the Protection of Human Rights and Fundamental Freedoms (the so-called Eu-
ropean Convention on Human Rights, ECHR) and the European Convention for 
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. 
Serbia is a member of the Council of Europe and a signatory of the ECHR and is 
thus under the obligation to align its law and legal practice with the case law of 
the European Court of Human Rights (ECtHR), which has hugely contributed to 
the definition and improvement of legal standards on the prevention and pun-
ishment of torture and other forms of ill-treatment.

The Belgrade Centre for Human Rights has since 2009 been implement-
ing a project entitled “Suppressing and Punishing Torture – From Adopting Le-
gal Standards to Improving Practice”, which aims to improve the legislation and 
practice of the state authorities with respect to the prevention and punishment of 
torture and inhuman or degrading treatment or punishment.

The BCHR conducted a number of activities aimed at improving the sta-
tus of persons deprived of liberty in Serbia from May 2009, when the project 
was launched, until October 2012. Namely, BCHR associates have systematically 
monitored the activities of all state authorities relevant to the prevention and 
punishment of torture and other forms of ill-treatment, particularly the institu-
tions under the jurisdiction of the Ministry of Justice, which they visited at least 
twice in this period and duly reported on. The BCHR organised 18 seminars for 
police, the Penal Sanctions Enforcement Administration staff, judges, prosecu-
tors, Judicial Academy trainees, journalists and editors, to familiarise them with 
the international standards on the prevention and punishment of ill-treatment. 
The participants in the four round tables that were held –– the first was devoted 
to the health care of persons deprived of liberty, the second to the design of a 
rulebook on policy custody, the third to exchange of experiences among non-
government organisations focusing on the prohibition of torture and ill-treat-
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ment, and the fourth to the status of juveniles in the penal sanctions enforce-
ment system –– discussed measures to improve the status of persons deprived 
of liberty.

The BCHR published two comprehensive reports on the situation in the 
penal institutions and three specialised publications: for judges and prosecutors, 
for police officers and staff of penal institutions, and for editors and journal-
ists. These publications, which also comprise translations of the practice of in-
ternational bodies related to the prohibition of ill-treatment, were systematically 
disseminated to the participants in the seminars organised by both the BCHR 
and other institutions focusing on the prohibition of ill-treatment. Furthermore, 
the BCHR published on its website 15 electronic bulletins containing reports 
on visits to penal institutions, translations of the general recommendations of 
the European Committee for the Prevention of Torture and comments of judg-
ments delivered by the European Court of Human Rights. Selected translations 
of decisions by international human rights protection bodies are also available 
on BCHR’s website.

The BCHR implemented a series of other activities either independently 
or in cooperation with other organisations, including: the preparation of a shad-
ow report to the Human Rights Committee and a report on the punishment of 
ill-treatment in Serbia within the second cycle of the UN Human Rights Council 
Universal Periodic Review (UPR); the submission of applications to the Euro-
pean Court of Human Rights; the translation and comments of ECtHR judg-
ments, Human Rights Committee and the Committee against Torture decisions, 
the Committee for the Prevention of Torture General Comments and reports by 
representatives of international bodies on the situation in the Republic of Serbia 
regarding the prohibition of ill-treatment (Committee for the Prevention of Tor-
ture, Human Rights Committee); as well as participation in national and inter-
national conferences focusing on the prevention of torture.

The Republic of Serbia signed the OPCAT1 in 2003 and ratified it in 2006, 
whereby it assumed the obligation to establish a National Preventive Mechanism 
against Torture (NPM)2. Given that this body was not established until 2011, 
the BCHR advocated the establishment of the NPM and the active participa-
tion of the CSOs in its work during the implementation of the project. The Act 
Amending the Act Ratifying the OPCAT of 28 July 2011 designated the Protec-

1 See the Act Ratifying the Optional Protocol to the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (Sl. list SCG – International Trea-
ties, Nos. 16/2005 and 2/2006).

2 The NPM is a body established at the national level that continuously monitors all facilities 
in which persons deprived of liberty are held with the aim of preventing ill-treatment, is-
sues recommendations to the competent authorities to improve the treatment and status of 
persons deprived of liberty, and submits opinions and proposals about valid or draft laws.
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tor of Citizens of the Republic of Serbia as the NPM. The Act imposes upon the 
Protector of Citizens the obligation to cooperate with the Vojvodina Provincial 
Ombudsman and associations established to improve and protect human rights 
and freedoms in the discharge of NPM duties. The Act commendably provides 
the NPM with a broad purview, wherefore this body is entitled to conduct spot 
checks of every facility under the jurisdiction or administration of the Republic 
of Serbia where persons deprived of liberty are or may be held.

In early 2012, the BCHR was selected to cooperate with the NPM at a 
public invitation to CSOs published by the Protector of Citizens – the state au-
thority designated to perform the duties of the NPM. The BCHR has been tasked 
with the systematic monitoring of the status of persons deprived of liberty and 
occurrences of torture in police stations and detention units. The BCHR began 
systematically visiting the institutions under the jurisdiction of the Ministry of 
Internal Affairs and the Ministry of Justice within the NPM in early 2012. Co-
operation with the Protector of Citizens’ Office, the Provincial Ombudsman and 
other organisations participating in the work of the NPM does not boil down 
only to regular visits to police stations and penal institutions, but also includes 
ad hoc visits, preparation of reports, recommendations, exchange of informa-
tion, etc.

In the last stage of the project, the BCHR devoted particular attention to 
illegal migrants, notably foreign nationals in penal institutions in Serbia. The 
BCHR team focused on their treatment in prisons, the effectiveness of the asy-
lum procedure in Serbia and abidance by the principle of non-refoulement (pro-
hibition of expulsion). Illegal migrants deprived of liberty are a particularly vul-
nerable group and their treatment has not been researched or examined to date. 
The BCHR thus conducted a number of visits to the prisons these persons are 
usually kept in (district courts in the border areas e.g. Subotica, Vranje, etc).

The final proposals for improving the legislative framework and practice 
in the field of preventing and punishing ill-treatment in Serbia address the needs 
identified during the research conducted within the project. The proposals are 
based on all of BCHR’s work in the past three years, particularly the observations 
we made during our visits to the penal institutions, the insight and experience 
gained at seminars and round tables, consultations with relevant experts (doc-
tors, lawyers, etc), research of the case law, the hitherto work of the NPM and 
the experience of other relevant international and national organisations active 
in preventing and punishing ill-treatment.

Given the scope of the topic, the purviews of the state authorities and 
different characters of the measures to be undertaken, the final proposals are 
divided into several chapters. Each chapter is comprised of two sections. One 
focuses on amending the relevant regulations (laws and by-laws), while the other 
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proposes the change or abolition of the current practices or the introduction of 
new ones not requiring legislative amendments. The recommendations and the 
chapters are not prioritised, i.e. the first recommendation is not necessarily the 
most important one.

Apart from the final recommendations, this publication includes transla-
tions of the excerpts from the 21st General Report on the CPT’s Activities in 
which it took substantive views on the solitary confinement of prisoners and 
access to a lawyer whilst in police custody. We hope that the state authorities will 
find these recommendations and the general views useful when they develop 
legislative solutions and practices amenable to the prevention of ill-treatment 
and the fight against impunity.

The BCHR would like to express its deepest gratitude to the Penal Sanc-
tions Enforcement Administration, which facilitated BCHR’s access to all the pe-
nal institutions and did its utmost to ensure that the visits are effective. We are 
equally grateful to the participants in the seminars and round tables (staff of the 
penal institutions, police officers, judges and prosecutors) for their comments 
and observations, for pointing out the existing problems and assisting us in for-
mulating the proposals to address them.

The project and the publication of this Report were supported by the Eu-
ropean Union and the Open Society Institute. The BCHR is solely responsible 
for the content of the Report. The views expressed in the report do not reflect 
the views of the European Union or the Open Society Institute.

The following BCHR associates conducted the visits and prepared this 
Report: Nevena Dičić-Kostić, Dina Dobrković, Bojan Gavrilović, Nikola Grujić, 
Marija Ilić, Nikola Kovačević, Žarko Marković, Lena Petrović, Milena Šterić, 
Aleksandra Tomić and Jovana Zorić. They were assisted by Darko Jojić, Dubrav-
ka Neimarević, Tamara Protić-Milutinović and Jelena Radojković.
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I. Recommendations on the Judiciary
to the Ministry of Justice

Change of Legislation
1. Redefine the crime of torture and ill-treatment in Article 137 of the Crimi-

nal Code of the Republic of Serbia pursuant to Article 1 of the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment so that this crime is perpetrated only by a public official or 
a person acting in an official capacity or with the consent or acquiescence 
of a public official or other person acting in an official capacity.

Diverse actions undertaken by civilians (persons who cannot be consid-
ered public officials under any circumstances) are qualified as ill-treatment, i.e. 
the crime of torture and ill-treatment in practice. These actions range from em-
ployers insulting their workers, threats and insults parties in divorce proceedings 
exchange in court, scuffles between minors in playgrounds, to actions that may 
be qualified as ill-treatment in the meaning of the Convention against Torture. 
At the same time, actions constituting torture or other forms of ill-treatment in 
the meaning of the Convention are frequently qualified as infliction of serious or 
light physical injuries, rarely in conjunction with abuse of office. Absurd situa-
tions thus occur: actions that can and should be qualified as other crimes under 
the Criminal Code (such as infliction of light and grave physical injuries, illegal 
deprivation of liberty, coercion, threat to security, extortion, blackmail, violent 
conduct, etc) are qualified as torture or ill-treatment, while actions that should be 
penalised as torture, or, more frequently, as a form of ill-treatment, are not quali-
fied as such. Furthermore, the penalties pronounced against the perpetrators are 
much milder than the gravity of the offences warrant. Judges and prosecutors 
are not the only ones responsible for such court practices, which completely de-
values the importance and gravity of ill-treatment; primary responsibility rests 
on the legislator, who had defined ill-treatment too broadly (“Whoever ill-treats 
another or treats another in a humiliating and degrading manner”), omitted the 
Convention against Torture requirement that the crime has to be perpetrated by 
a public official, and, ultimately, laid down much too lenient penalties. This is 
why the BCHR is of the view that the crime of torture and ill-treatment in the 
Criminal Code of Serbia needs to be redefined to reflect the definition in the 
Convention against Torture, notably, that it must specify that the perpetrator is a 
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public official or at least a person with some attributes of public authority, while 
ill-treatment, more precisely, inhuman or degrading treatment would pertain 
to instances of ill-treatment lacking an element of torture and committed by a 
public official. Conclusions on which actions constitute ill-treatment and which 
torture can easily be drawn thanks to the well-established case law of the ECtHR 
and the Committee against Torture.

2. Amend the Criminal Code to allow persons convicted to three years of im-
prisonment or less to apply for parole after serving half of their sentences.

This amendment is envisaged in the Government Action Plan for the Im-
plementation of the Strategy for Reducing Overcrowding in Institutions for the 
Enforcement of Penal Sanctions. Increased granting of parole is likely to relieve 
overcrowding in prisons and thus improve the living conditions of the prisoners.

3. Specify the following steps the investigating judge (i.e. preliminary pro-
ceedings judge or public prosecutor under the new CPC) has to take when 
a defendant brought before him/her alleges ill-treatment: register the al-
legations in writing, particularly the names of the alleged perpetrators of 
ill-treatment and the circumstances in which it occurred, order the imme-
diate examination of the defendant by a court medical specialist and a spe-
cialist in psychiatry, a forensic psychiatrist, if possible. The state authority 
shall also take the necessary steps to ensure an adequate investigation into 
the allegations (seek explanations from the police or another authority al-
leged to have ill-treated the defendant) and submit all the documents to 
the competent authority for further action, i.e. the public prosecutor, as 
well as the court president.

Participants in the BCHR seminars voiced various opinions on what the 
investigating judges should do when they hear allegations of ill-treatment or sus-
pect that ill-treatment had occurred. Their main dilemmas regarded the number 
and scope of actions the investigating judges should undertake in the event they 
suspect ill-treatment. The BCHR is of the view that the investigating judges, i.e. 
the public prosecutors or the preliminary proceedings judges should in such cas-
es undertake the above-mentioned actions, which are in keeping with the CPT 
recommendations. Such an approach should be applied regardless of whether or 
not the physical injuries of the defendants are visible. Furthermore, even if the 
defendants do not explicitly claim they had been subjected to ill-treatment, the 
judges should always require their examination by the forensic specialists when-
ever they have reason to believe that a person brought before them may have 
been a victim of ill-treatment.

4. Any person who submitted a criminal complaint alleging ill-treatment, be 
s/he an alleged victim of ill-treatment or a member of his/her family, must 
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be notified of the dismissal of the criminal complaint or the termination 
of the investigation to allow him/her to address the European Court of Hu-
man Rights within six months.

Article 51 of the new Criminal Procedure Code lays down that the public 
prosecutor shall notify the injured party of the dismissal of the criminal com-
plaint, discontinuation of the investigation or criminal prosecution within eight 
days. In these cases, the injured party is entitled to submit an objection to the 
immediately higher public prosecutor within eight days of receiving the prosecu-
tor’s notification.

If the injured party has not been notified of the prosecutor’s decision, s/
he is entitled to submit an objection within three months. Therefore, it follows 
from the latter provision that the public prosecutor does not have to notify the 
injured party at all that s/he discontinued the prosecution. This provides for the 
possibility of the injured party losing the right to complain about the discontinu-
ation of the prosecution after three months and the right to address the ECtHR 
within the following six months.

The issue of the admissibility of the application arose in the ECtHR case 
of Stanimirović v Serbia3. The Government was of the view that the application 
had not been submitted within the deadline, given that more than six months 
had passed since the dismissal of the criminal complaint, as the last legal remedy. 
Given that the applicant had not been notified of the course of the investigation 
or that a criminal investigation would not be conducted, the question arose as to 
when the applicant had actually become or should have become aware that the 
investigation into ill-treatment was ineffective, i.e. when the six-month deadline 
started running. In this case, the ECtHR found that the

“the relatively short period involved is not sufficient for the Court to con-
clude that the applicant should already have been aware more than six 
months before he lodged the application in May 2006 of the ineffective-
ness of the investigation.”4

Although the person, who had filed the criminal complaint, is under the 
obligation to occasionally ask about the progress of the investigation, the BCHR 
is of the view that a clear obligation should be imposed upon the authorities 
to notify the persons, who had submitted criminal complaints alleging ill-treat-
ment or violations of other absolute rights (right to life, prohibition of slavery), 
of the dismissal of the charges to avoid any misunderstandings and enable them 
access to the ECtHR.

3 See Stanimirović v Serbia, Application No. 26088/06, 18 October 2011.
4 Ibid, paragraph 33
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5. Prohibit the use of real evidence obtained by torture in court proceedings.

There is no doubt that the admission of statements obtained as a result of 
torture or other ill-treatment as evidence to establish the relevant facts in crimi-
nal proceedings renders the proceedings as a whole unfair.5 In that respect, the 
Human Rights Committee states that

“It is important for the discouragement of violations under article 7 that the 
law must prohibit the use of admissibility in judicial proceedings of statements 
or confessions obtained through torture or other prohibited treatment.”6

The question, however, arises as to the status of real evidence recovered as 
a direct result of information obtained through torture. In the case of Gafgen v. 
Germany, the ECtHR took the view that:

“[A]s to the use during the trial of real evidence recovered as a direct result 
of ill-treatment in breach of Article 3... incriminating real evidence obtained 
as a result of acts of violence, at least if those acts had to be characterised as 
torture, should never be relied on as proof of the victim’s guilt, irrespective of 
its probative value. Any other conclusion would only serve to legitimate indi-
rectly the sort of morally reprehensible conduct which the authors of Article 
3 of the Convention sought to proscribe or, in other words, to “afford brutal-
ity the cloak of law” (see Jalloh, cited above, §§ 105–107”7.

Pursuant to Article 16(1) of the new CPC
“Court decisions may not be based on evidence which is, directly or indi-
rectly, in itself or by the manner in which it was obtained, in contravention 
of the Constitution, this Code, another law or universally accepted rules of 
international law and ratified international treaties, except in court proceed-
ings in connection with the procurement of such evidence.”

Although an interpretation of this Article may lead to the conclusion that 
court decisions may not be based on real evidence obtained as a result of tor-
ture, the BCHR is of the view that this provision needs to be rephrased in more 
explicit terms to avoid different interpretations of Article 16(1) of the new CPC. 
The BCHR is of the view that the norm would have a strong deterrent effect on 
potential perpetrators of ill-treatment.

6. Ensure that the court excludes any illegally obtained evidence 
(statements, depositions, testimonies, real evidence, etc) at the re-
quest of the defendant or ex officio as soon as possible in the event 

5 Ibid, paragraph 51.
6 Human Rights Committee General Comment No. 20 Article 7 (Prohibition of Torture, or 

Other Cruel, Inhuman or Degrading Treatment or Punishment), paragraph 12.
7 See Gafgen v. Germany, Application No. 22978/05, paragraph 99, 1 June 2010.
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it reaches the panel conducting the main hearing, in any case before 
the presentation of the other evidence at the main hearing in order 
to provide the accused in criminal proceedings with the right to an 
effective defence.

Judges and prosecutors attending the BCHR seminars noted that these situ-
ations often occurred in practice. Namely, courts rule on the defendants’ motions 
for exclusion of evidence at the end of main hearing. The BCHR is of the view that 
such practice violates the right to a fair trial, because the defendants cannot plan 
their defence if they are uncertain that the courts will base their decision on their 
illegally obtained statements, which are often the only or the most valuable piece 
of evidence against them. Experts in criminal procedural law have also criticised 
the exclusion of illegally obtained evidence at the main hearings.8

7. Lay down in the law that allegations of ill-treatment (committed by a po-
lice officer) may not be investigated by a police officer working in the same 
unit as the alleged perpetrator or under the same immediate supervisor.

The ECtHR clearly states that for an investigation into an alleged act of 
ill-treatment by state agents to be effective, it may generally be regarded as nec-
essary for the persons responsible for and carrying out the investigation to be 
independent from those implicated in the events. This means not only a lack of 
hierarchical or institutional connection but also a practical independence. Simi-
larly, the standard of independence is not satisfied in the event the initial part 
of the investigation (collection of evidence, depositions from witnesses, etc) is 
conducted by the same force the alleged perpetrators of ill-treatment belong to, 
before it is continued by an independent authority.9 Such situations can consid-
erably undermine the conduct of an effective, thorough and independent inves-
tigation. The investigating police authority should be ideally fully independent 
from the unit which the ill-treatment allegations refer to.

8. Amend the provisions in the Non-Contentious Procedure Act allowing the 
involuntary institutionalisation of people in psychiatric establishments 
and oblige the courts to review their deprivation of liberty as soon as pos-
sible (apply the criminal procedure deadlines).

The Constitution of Serbia guarantees all persons deprived of their lib-
erty the right to initiate proceedings before the court, which shall urgently review 
the lawfulness of their arrest or detention and order their release in the event it was 

8 Škulić and Ilić “Reform a la One Step Forward, Two Steps Backwards,” Association of Pub-
lic Prosecutors and Deputy Public Prosecutors of Serbia, 2012.

9 See the cases of Ramsahai v. The Netherlands, Application No 52391/99, paragraphs 333–341, 15 
May 2007, Nachova v. Bulgaria, Application No. 43577/98 and 43579/98, paragraphs 112–113, 6 
July 2005, Tahsin Acar v. Turkey, Application No. 26307/95, paragraph 222, 8 April 2004.
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unlawful (Art. 27(3)). The Non Contentious Procedure Act (NCPA)10 allows for the 
placement of people in high security psychiatric institutions. This provision is ap-
plied to people whose freedom of movement and communication with the outside 
world must be limited due to the nature of their illness (Art. 45(1), NCPA). The 
health institution that admits for treatment a person without his/her consent or a 
court decision is under the obligation to notify the competent court thereof within 
three days (Art. 46(1), NCPA). This provision is in contravention of Article 29 of 
the Constitution, under which any person deprived of liberty without a decision of 
the court must be brought before the competent court without delay and not later 
than 48 hours or released. Under the NCPA, the court shall decide on the con-
tinued institutionalisation of the person in a health establishment within 30 days 
from the day it receives notification of his/her institutionalisation.11 In BCHR’s 
view, the deadline is much too long given the 12-hour deadline from the time of 
deprivation of liberty in criminal matters (Art. 30(3), Constitution of the Repub-
lic of Serbia). The CPT also emphasises the role of the courts in the involuntary 
placement of people in health institutions and notes that the courts are to decide 
on the lawfulness of such detention speedily.12

9. Reform the institute of deprivation of legal capacity in keeping with the 
standards set by the European Court of Human Rights and the UN Con-
vention on the Rights of Persons with Disabilities. Notably, abolish the 
institute of full deprivation of legal capacity and introduce mechanisms 
and arrangements to provide support to people with difficulties in taking 
decisions for themselves in accordance with international standards.

Although the deprivation of legal capacity at first glance has nothing to do 
with ill-treatment, practice has shown that many persons deprived of legal capac-
ity are placed in health and social welfare institutions. These institutions are under 
high security and the people living in them may be subjected to ill-treatment, most 
often degrading or inhuman treatment due to inadequate accommodation and 
care.13 Procedural guarantees, focusing primarily on preserving the autonomy of 
the will of persons deprived of legal capacity and a change of approach to persons 
with psychological or intellectual disorders, would increase the protection of their 
human rights and afford better safeguards against any ill-treatment.

In the case of Salontaji-Drobnjak, the ECtHR already found Serbia in vio-
lation of the Convention because of its inadequate legislation and problematic 

10 Sl. glasnik SRS, 25/82 and 48/88; Sl. glasnik RS, 46/95 and 18/05.
11 Article 50, Non-Contentious Procedure Act 
12 8th General Report on the CPT’s Activities [CPT/Inf (1997) 25] paragraph 52.
13 See the text entitled “Small Step for the European Court but a Big Step for People Placed in 

Social welfare Institutions, Bulletin No. 15, available in Serbian on BCHR website. See also 
paragraph 195 of the Republic of Serbia Initial Report on the Application of the Conven-
tion on the Rights of Persons with Disabilities.
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practice regarding the deprivation of legal capacity.14 Despite the claims by the 
Serbian Agent before the ECtHR that the violations of the Convention found 
in this judgment were merely isolated incidents,15 research of court practices in 
proceedings for the deprivation or restoration of legal capacity and termination 
of extended parental rights in Serbia, conducted by the BCHR and the Mental 
Disability Rights Initiative of Serbia (MDRI-S) demonstrated that this practice 
is commonplace. The research also showed a clear link between the deprivation 
of legal capacity and placement in a health or social welfare institution.16 A re-
form of the institute of deprivation of legal capacity and an adoption of a differ-
ent model of assistance to persons with psycho-social and intellectual disorders 
would definitely contribute to the suppression of this form of ill-treatment of 
this particularly vulnerable social group.17

10. Revoke the CPC provisions allowing the imposition of the disciplinary 
measure of limiting visitation rights to remand prisoners

Article 151 of the valid CPC and Article 221 of the new CPC envisage 
the disciplinary penalty of limiting visits to remand prisoners who committed 
disciplinary offences. This provision should be revoked because it is not in ac-
cordance with the European Prison Rules and CPT standards, under which per-
sons deprived of their liberty cannot be subject to disciplinary penalties involv-
ing deprivation of visits. In other words, any limitations upon contacts with the 
outside world should be based exclusively on security concerns of an appreciable 
nature or resource considerations. 18

Change of Practice
11. Apply the provisions of the Criminal Code in effect at the time the crime 

was committed to convicts applying for parole.
Under Article 46 of the Criminal Code, convicts, who have served two-

thirds of their prison sentences, may be provisionally released by the court, in 

14 Salontaji-Drobnjak v. Serbia, Application No. 36500/05, 13 October 2009.
15 See the Action plan/Action report - Communication from Serbia concerning the case of 

Salontaji-Drobnjak against Serbia, submitted on 30 May 2012. 
16 The research, conducted on a sample of over 1000 court decisions rendered between 2008 

and 2010, showed that the vast majority of people deprived of legal capacity had not been 
provided with a fair trial. The research also showed that many of the decisions resulted in 
violations of their right to respect for their private and family lives and their right to vote 
and be elected. The results of the research are outlined in the BCHR Human Rights in 
Serbia 2011 Annual Report, pp. 279–281. 

17 The Republic of Serbia also emphasises the necessity to reform the legal capacity depriva-
tion system in its Initial Report on the Application of the Convention on the Rights of 
Persons with Disabilities, paragraph 155.

18 2nd General Report on the CPT’s Activities [CPT/Inf (92) 35], paragraph 51.
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the event their conduct has improved during imprisonment and it can be reason-
ably assumed that they will behave well at liberty, particularly that they will not 
commit another crime until the end of the term to which they were sentenced. 
The prior Criminal Code allowed prisoners to apply for parole after serving half 
of their prison sentences. Article 5(1) of the valid CC specifies that the law in 
force at the time the crime was committed will apply to the perpetrator of the 
crime, which means that the CC that was valid at the time the convicts, who had 
committed their crimes while it was in effect and who were convicted under it, 
also applies to parole. This is not always the case in practice, however. Quite a 
few judges apply the provisions on parole in the new CC to convicts tried and 
convicted under the prior CC; the former provisions are less favourable to the 
convicts. There are no legal grounds for such practice.

12. The Republican Public Prosecutor should perform closer oversight of the 
competent public prosecutors in the event of allegations of ill-treatment 
by a public official (police officer, prison guard, etc) and of threats to the 
safety of and assaults on members of vulnerable social groups (national 
minorities, victims of domestic violence, LGBT persons, etc) by other nat-
ural persons.

The Public Prosecution Office Act lays down the hierarchy of the pub-
lic prosecution offices, under which a lower public prosecution office shall be 
subordinated to a higher public prosecution office and all public prosecution 
offices shall be subordinated to the Republican Public Prosecution Office.19 Fur-
thermore, the Republican Public Prosecutor may peruse cases, issue binding in-
structions and conduct activities within the purview of any public prosecution 
office in Serbia.20 This recommendation aims at strengthening the obligation of 
public prosecution offices to investigate allegations of ill-treatment and conduct 
effective investigations. Namely, prosecution offices have frequently decided 
against launching investigations despite evidence of ill-treatment. Stronger over-
sight over the work of the competent prosecutors, along with communication 
of the results to the public, may improve the prosecution and punishment of 
perpetrators of ill-treatment. This recommendation is in accordance with the 
recommendations of the CPT, which is of the view that “even in the absence of 
a formal complaint, such [prosecutorial] authorities should be under a legal 
obligation to undertake an investigation whenever they receive credible infor-
mation, from any source, that ill-treatment of persons deprived of their liberty 
may have occurred”.21

19 See the Public Prosecution Office Act, Article 16.
20 Ibid, Articles 18, 19 and 21.
21 CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2010, p. 85, paragraph 27.
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Therefore, by acting in the aforesaid manner, the state authorities will 
leave no doubt regarding their resolution to combat impunity of torture and oth-
er forms of ill-treatment treatment.22

13. Competent public prosecution offices should communicate the investiga-
tion results to the public, notably the alleged victims and their families.

According to ECtHR case law, public scrutiny in the course of the inves-
tigations is very important to preclude doubts about collusion or tolerance of 
crime. In any case, the complainant must have effective access to the investigation 
proceedings in all cases.23 In the case of Karandja v. Bulgaria, for instance, the 
ECtHR noted that the investigating authorities failed properly to acquaint Mrs. 
Karandja with the results of the investigation for more than two years, wherefore 
she was ultimately unable effectively to challenge the investigation’s findings and 
safeguard her legitimate interests.24 Of course, where the interests of investiga-
tion so require, the public prosecution office is entitled not to disclose sensitive 
information for a specific period of time.

14. Court presidents or the judges they designate should visit remand units 
in penal institutions in Serbia more frequently and alert the Ministry of 
Justice to any irregularities they identify.

Under the valid CPC, the court presidents shall visit remand prisoners at 
least once a week and alert the Ministry of Justice to any irregularities they iden-
tify. The Ministry is under the obligation to notify the court presidents of the 
measures undertaken to eliminate the irregularities within a fortnight.25 Dur-
ing its monitoring of the penal institutions, the BCHR noted that the remand 
prisoners in most Serbian prisons were not visited once a week by the court 
presidents. Furthermore, they have rarely alerted the Ministry of Justice to any 
irregularities. Overcrowding of Serbian prisons is a systemic problem and its res-
olution necessitates significant financial investments as well as a series of other 
measures. The court presidents’ visits to remand prisoners is an important al-
beit inexpensive measure because it reduces the likelihood of their ill-treatment 
in order to extract confessions from them. Furthermore, such visits provide the 

22 14th General Report on the CPT’s Activities (2003–2004) paragraph 42.
23 See the case of Stanimirović v. Serbia, Application No. 26088/06, paragraph 40, 18 October 

2011. See also CPT Standards, page 88, paragraph 36. 
24 Karandja v. Bulgaria, Application No. 69180/01, paragraph 67, 7 October 2010. This case 

concerned the violation of Article 2 of the ECHR and the murder of a young man who had 
tried to escape from a police station. 

25 Article 152(2) of the valid CPC. Article 222(2) of the new CPC obliges judges for the en-
forcement of penal sanctions or judges designated by the court presidents to visit remand 
prisoners at least once a fortnight. 
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court presidents with the opportunity to personally familiarise themselves with 
the status of the remand prisoners; their alerts of the identified irregularities will 
put additional pressure on the state to improve the living conditions in the penal 
institutions. On the other hand, conversations with the remand prisoners and 
personal insight in their living conditions may lead the judges to resort to al-
ternatives to remand (house arrest, prohibition to leave one’s place of residence, 
bail) to a greater extent and to review the existence of legal grounds for remand 
more conscientiously.

15. Apply the Act on Misdemeanours properly to ensure that the statement 
of intent to seek asylum is grounds for the termination of misdemeanour 
proceedings or acquittal.

In its contacts with misdemeanour judges, the BCHR heard allegations 
that it was impossible to terminate misdemeanour proceedings against foreign 
nationals charged with illegal entry into or residence in the territory of the Re-
public of Serbia in the event they state that they intend to seek asylum in the Re-
public of Serbia. The Act on Misdemeanours does not explicitly list statements 
by foreign nationals of their intention to seek asylum as grounds for terminating 
proceedings, but it does lay down that misdemeanour proceedings may be ter-
minated “in other instances set out in the law.”26 Furthermore, the Act on Mis-
demeanours states that a person accused of a misdemeanour shall be acquitted 
“if there are circumstances excluding the misdemeanour liability of the accused.”27 
The Asylum Act, on the other hand, lays down the principle of impunity for il-
legal entry or residence in the Republic of Serbia “provided that the asylum seeker 
submits an asylum application without delay and offers a reasonable explanation 
for his/her unlawful entry or stay”.28 Misdemeanour judges can therefore directly 
apply the Asylum Act as grounds for terminating proceedings or acquittal.

26 See Article 216(2) of the Act on Misdemeanours 
27 See Article 218(2) of the Act on Misdemeanours 
28 See Article 8 of the Asylum Act
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II. Recommendations on the Enforcement of
Penal Sanctions to the Ministry of Justice

Change of Legislation
1. Amend the legislation in accordance with the Government Action 

Plan for the Implementation of the Strategy for Reducing Over-
crowding in Institutions for the Enforcement of Penal Sanctions.

The Strategy for Reducing Overcrowding in Institutions for the Enforce-
ment of Penal Sanctions and the Action Plan for its implementation envisage a 
number of amendments to various laws and the adoption of new laws and regu-
lations to deal with overcrowding in prisons. Given that overcrowding of penal 
institutions is one of the key factors leading to inhuman or degrading treatment, 
the status of convicts in Serbia would definitely benefit significantly from reduc-
ing the level of overcrowding.

2. Abolish the disciplinary offence penalising acts of self-harm
Self-harm is still punishable, given that the PSEA provision qualifying 

it as a grave disciplinary offence is still in force. Under Article 145(1(15)) of the 
PSEA, “wilful damage to one’s health with the intention of avoiding the perform-
ance of duties” shall be punishable as a grave disciplinary offence. Furthermore, it, 
however, seems that most penitentiaries punish all self-injuries, not only the ones 
inflicted “with the intention of avoiding the performance of duties”, whatever this 
vague phrase may actually mean. The BCHR can only reiterate that it considers 
this practice wrong and that an end should be put to it. It may also lead to tragic 
consequences, if the convict, who had injured himself, is punished by solitary con-
finement, which is frequently the case. The CPT also qualified such practice as er-
roneous. In the view of the CPT, acts of self-harm may frequently reflect problems 
and conditions of a psychological or psychiatric nature, and should be approached 
from a therapeutic rather than a punishment-oriented standpoint.29

3. Change the practice under which the prison doctor looking after the health 
of the prisoners conducts the examinations of prisoners to be placed in 
solitary confinement.

Another problematic provision of the PSEA is still in force although the 
practice based on it is in contravention of CPT standards and European Prison 

29 See CPT, Armenia, 2007, paragraph 95.
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Rules. Article 151(2) of the PSEA lays down that a prisoner must be examined 
by a doctor before placement in solitary confinement. The purpose of this ex-
amination is to establish whether the convict is physically and mentally fit to 
undergo this form of punishment (Rulebook on Disciplinary Offences, Measures 
and Proceedings against Convicts, Art. 27(paragraphs 2 and 3)). The Rulebook 
also stipulates medical examinations prior to the enforcement of the measure of 
isolation (Art. 140(3)), which, although not a disciplinary measure, essentially 
entails identical treatment as solitary confinement. As mentioned, this is in con-
travention of CPT standards. The CPT has frequently highlighted that the prison 
doctor acts as a patient’s personal doctor and that, consequently, in the interests 
of safeguarding the doctor/patient relationship, he should not be asked to certify 
that a prisoner is fit to undergo punishment.30 The obligation of the prison doc-
tor to issue consent for solitary confinement in the PSEA used to be provided for 
also by the European Prison Rules,31 but was abolished during their revision in 
2006, precisely for the reason highlighted by the CPT, the necessity that the pris-
on doctor and prisoner establish a good relationship of confidence, similar to 
the relationships established between doctors and patients outside prison. This is 
why this provision of the PSEA needs to be amended; until then, penitentiaries 
with more than one doctor should endeavour to ensure that the pre-solitary con-
finement examination is not conducted by the doctor ordinarily caring for the 
health of the convict ordered placement in solitary confinement, which is not 
the common practice yet. The CPT emphasises that medical personnel should 
never participate in any part of the decision-making process resulting in any 
type of solitary confinement, except where the measure is applied for medical 
reasons. On the other hand, health-care staff should be very attentive to the situ-
ation of all prisoners placed under solitary confinement. The health-care staff 
should be informed of every such placement and should visit the prisoner im-
mediately after placement and thereafter, on a regular basis, at least once per day, 
and provide them with prompt medical assistance and treatment as required. 
They should report to the prison director whenever a prisoner’s health is being 
put seriously at risk by being held in solitary confinement.32

4. Amend the PSEA provision prohibiting all visits to prisoners in solitary 
confinement.

Article 81(2) of the PSEA specifies that convicts under solitary confine-
ment are not entitled to visits with the exception of visits by their defence coun-
sels or future or current legal representatives. The BCHR is of the view that this 

30 CPT General Report, 1993, paragraph 73.
31 See also the Commentary on Recommendation Rec(2006)2 of the Committee of Ministers to 

member states on the European Prison Rules in European Prison Rules, Council of Europe 
Publishing, p. 68.

32 21st General Report on the CPT’s Activities, paragraphs 62 and 63.
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provision should be deleted because there are no grounds for depriving inmates 
in solitary confinement of visitation rights. The CPT, which attaches a lot of im-
portance to prisoners’ contacts with the outside world, highlights that any re-
strictions on such contacts should be based exclusively on security concerns of 
an appreciable nature or considerations linked to available resources.33 The latest 
CPT General Report emphasises that prisoners undergoing solitary confinement 
as a disciplinary sanction should never be totally deprived of contacts with their 
families and any restrictions on such contacts should be imposed only where the 
offence relates to such contacts.34

The very fact that someone is punished by solitary confinement for a dis-
ciplinary offence does not constitute a security concern of an appreciable nature 
or a resource consideration, wherefore it may be concluded that the CPT, too, 
does not consider placement in solitary confinement a reason for withholding 
visitation rights. The BCHR is therefore of the opinion that this provision of the 
PSEA has to be revoked and that convicts should be allowed to exercise their 
visitation rights whilst in solitary confinement as well.

5. Amend the provisions in the Rulebook on House Rules under which every 
prison staff member is under the obligation to alert to, seek and ensure 
timely professional medical assistance to a convict in an emergency.

Under the Rulebook on House Rules in Correctional Institutions and Dis-
trict Prisons, “every prison officer is duty-bound to alert to, seek and ensure timely 
professional medical assistance to a convict in an emergency”.35 In the event the 
doctor is not in, the medical technician assesses whether an emergency is at is-
sue; in the absence of the latter, this assessment is made by the guards, usually 
in telephone consultations with the medical staff. Although this provision is not 
problematic per se, its enforcement usually results in the assessment that there 
is no need for urgent medical assistance. This practice is deficient, because the 
guards are not qualified to make such assessments; nor can a doctor or medi-
cal technician make a proper assessment without personally examining the con-
vict seeking medical assistance. This is why the paramedics should be called in 
whenever a convict seeks urgent medical assistance and none of the prison med-
ical staff are on duty.

6. Regulate in detail the treatment of convict and remand prisoners on 
hunger strikes.36

33 2nd General Report on the CPT’s Activities [CPT/Inf (92) 3], paragraph 51
34 21st General Report on the CPT’s Activities, paragraph 61b.
35 Art. 35(3), Rulebook on House Rules in Correctional Institutions and District Prisons.
36 A rulebook was drafted in July 2011 by the Extended Coalition for the Reform of the Pris-

on System, comprised of the Centre for Human Rights Niš, the Sandžak Committee for the 



Recommendations on how to Improve the Legislative Framework and Practices...

26

Hunger strikes are staged more and more often in penal institutions in 
Serbia. During its monitoring visits, the BCHR team concluded that most of 
the prison staff were unaware of what they should do in case of a hunger strike 
and that there were no rulebooks or instructions serving as guidance for prison 
health-care staff when the prisoners go on a hunger strike. Other CSOs have 
documented inadequate reactions by medical practitioners to hunger strikes.37 
It is necessary to adopt instructions or a rulebook governing in detail the treat-
ment of prisoners on hunger strikes by the medical practitioners and the other 
units in the penal institutions (guard unit, reintegration unit, etc).

Change of Practice
7. Provide juveniles with psycho-social and intellectual disorders in penal in-

stitutions with the care they need.

The juvenile correctional system faces major problems in caring for wards 
with psycho-social and intellectual disorders. At present, the situation is the 
most critical in the Kruševac JCI where 64 wards with mental health problems 
are living together with the other juveniles. This institution does not have the 
adequate staff to work with these wards. It does not have a full-time psychiatrist 
and the psychologists are not trained or qualified sufficiently to work with this 
group of wards. The Valjevo JPI governor noted that the risk of keeping wards 
with psycho-social and intellectual disorders together with the other wards was 
one of the greatest problems this JPI faced. Most of these wards are unable to 
join in the general activities and the institution does not have the capacities to 
devote itself to each of them individually.38 One proposal heard at the round 
table that focused on juveniles in the penal system was that a separate institution 
be established for wards with disorders. The BCHR is of the view that this solu-
tion is untenable as it would result in the isolation and segregation of the wards, 
which definitely would not contribute to their development and re-education. 
Wards with psycho-social and intellectual disorders need to be provided with 
the adequate care and conditions within the existing institutions (specialised 
medical staff, special activity programmes, etc). That could entail opening spe-

Protection of Human Rights and Freedoms, Dijalog Valjevo, the Bujanovac Human Rights 
Committee, and the Leskovac Human Rights Committee.

37 See the publication “Monitoring of Medical Care of Prisoners on Hunger Strike”, published 
by the Centre for Human Rights-Niš, 2011.

38 The CPT made a similar recommendation after visiting the juvenile educational institution 
in Niš, which, although not part of the penal institution system, has similar problems with 
juveniles suffering from mental health problems (see:  Report to the Government of Serbia 
on the visit to Serbia carried out by the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT) from 1 to 11 February 2011, 
2011, paragraph 153.) 
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cial classes in which they would be physically separated from other juveniles, but 
only exceptionally, i.e. if there are reasonable grounds for such segregation and 
only for specific periods of time.

8. Ensure enough funding for the implementation of the system for oversee-
ing the enforcement of the alternative sanctions without adding to the 
workloads of the staff in penal institutions charged with the reintegration, 
work and purposeful activities of persons deprived of liberty.

During its visits to the penal institutions, the BCHR team noted that the 
reintegration units have scaled down their activities. Namely, the Penal Sanc-
tions Enforcement Administration designated a number of staff in those units 
to monitor the enforcement of the house arrest penalty, wherefore they have to 
pay occasional visits to persons serving the alternative penalties, draft reports, 
etc. The new duties have definitely impacted on the quality with which this staff 
performs its main duties i.e. to design and implement reintegration programmes 
(e.g. workshops and courses for convicts have been cancelled in some penal in-
stitutions). This is precisely why the enforcement of alternative sanctions, as an 
important element in reducing overcrowding in prisons, should not adversely 
impact the process of re-socialisation, one of the purposes of imprisonment. 39

9. A medical examination of a person deprived of liberty should always in-
clude the examination of the whole body and a thorough analysis of the 
state of health by the doctor. The report on the examination must include 
the prisoner’s medical history, objective findings and a conclusion on con-
sistency. Prison doctors need to be additionally trained in rendering con-
clusions on the consistency of the injuries with allegations of ill-treatment. 
Consideration should be given to the enactment of a by-law or in-house 
instructions on what the medical examinations should consist of and how 
they should be conducted.

Apart from the regular professional duties of doctors, health care of per-
sons deprived of their liberty includes some additional specific duties. Namely, in 
addition to treating the inmates, the doctors are under the obligation to protect 
them from ill-treatment. Their responsibility in this respect is a dual one – to-
wards the patients they are to protect and towards their superiors who pay their 
salaries. In such situations, medical staff that report unwholesome treatment of 
persons deprived of their liberty ultimately risk losing their jobs. Recruitment of 
prison medical staff via the Ministry of Health has so far proven to be the best 
way to ensure their independence.

39 Under Article 31 of the PSEA, “The purpose of imprisonment is for a prisoner to adopt 
socially acceptable values whilst serving his/her sentence, through a system of modern 
correctional measures, aimed at facilitating his/her reintegration in society after release to 
prevent reoffending.” 
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Under Article 130(4) of the PSEA: “The medical report shall comprise also 
statements by the person subjected to a coercive measure about how s/he sustained 
the injuries and the doctor’s opinion on the link between the applied measure and 
the sustained injuries.”40 The purpose of this provision is to ensure that any traces 
of ill-treatment are documented to check the credibility of the victim’s allega-
tions, establish the facts and use them as evidence in court. During its visits to 
the penal institutions, the BCHR team identified deficiencies in the medical ex-
aminations conducted after the application of coercive measures. The doctors 
frequently underlined that they had not been trained or qualified to render opin-
ions on the consistency of the injuries with the prisoners’ allegations.

Health staff caring for persons deprived of their liberty needs to undergo 
additional training in rendering conclusions on the consistency of the injuries 
with allegations of ill-treatment. It would be best to organise training in the 
application of the Istanbul Protocol – the international standard for investiga-
tions of suspicions of torture and court medical (forensic) examinations. Other-
wise, medical examinations of persons reporting torture are rendered absolutely 
meaningless because they are not conducted in a manner that will protect the 
victims and enable the initiation of proceedings for establishing the liability of 
persons who had ill-treated persons deprived of their liberty. Good practices in-
dicate that the involvement of court medical experts in investigations of suspi-
cions of torture is extremely useful.

The elements of medical examinations need to be legally regulated, given 
that doctors rarely examine the prisoners thoroughly in practice and thus fail 
to note many of the injuries. Examinations need to include detailed reports and 
photographs made by the doctor. Minor cuts or a number of apparently negli-
gent injuries, particularly on the bodies of gravely injured persons, can facilitate 
analyses of how they were injured and by what. Such minor injuries or injuries 
covered by clothing usually go undetected or are superficially described in the 
medical documentation, wherefore a large number of incidents of physical ill-
treatment remain undocumented.

10. Ensure confidentiality in the provision of health care to persons deprived 
of liberty and held in penal institutions.

Under Article 102(4) of the PSEA, “Medical examinations of convicts shall 
be performed only in the presence of medical staff unless otherwise required by the 

40 The CPT arrived at similar conclusions during its visit to Serbia in 2011. It stated the fol-
lowing: “Injuries were often described in a superficial manner in the medical files, prisoners’ 
statements were not always recorded, and there were no doctor’s conclusions on the consist-
ency of the injuries with these statements. Moreover, injuries observed on prisoners were not 
systematically reported to the relevant prosecutor.” (see:  Report to the Government of Serbia 
on the visit to Serbia carried out by the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT) from 1 to 11 February 2011, 
paragraph 18, available at http://www.cpt.coe.int/documents/srb/2012–17-inf-eng.pdf)
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medical staff”. The BCHR noted different practices regarding medical examina-
tions and doctor-patient confidentiality during its visits to the penal institutions. 
Although it may be concluded that the situation in this area improved during 
the implementation of the project, i.e. between 2009 and 2012, that is, that some 
institutions embraced BCHR’s recommendations and stopped systematically 
monitoring medical examinations, to the best of our knowledge, a large number 
of prisons in Serbia continued with this practice. The BCHR team noted that 
prison staff and prisoners in many institutions had opposite views on the con-
fidentiality of medical examinations. The CPT also noted this during its 2011 
visit.41 The Penal Sanctions Enforcement Administration needs to invest greater 
efforts in training the staff to ensure that medical examinations are attended by 
custodial staff only in case of prisoners who are known to be violent or problem-
atic. Furthermore, thought should be given to the CPT recommendation on the 
installation of a call system, whereby a doctor would be in a position to rapidly 
alert custodial officers in those exceptional cases when a detainee becomes agi-
tated or threatening during a medical examination.

11. Stop applying the legally groundless prohibition of visitation rights to ju-
veniles punished by isolation in a separate room in the Kruševac JCI.

The BCHR team noted that the Kruševac JCI bans visits to juveniles pun-
ished by isolation in a separate room (the harshest disciplinary measure against 
juveniles, given that they cannot be placed in solitary confinement). There are 
no legal grounds for extending such a prohibition, obviously inspired by the ex-
plicit ban on visits to prisoners in solitary confinement in the PSEA, to juveniles. 
Such a ban is not laid down in the JCI House Rules either. Article 26(4) of the 
Rules lays down that the governor may prohibit visits adversely affecting a ward 
at the proposal of the counsellor in charge of the ward’s education group, while 
Article 29(2) sets out that a juvenile is not entitled to a visit by his/her spouse 
or extramarital partner in a separate room whilst in isolation. Articles 71–79 
of the House Rules on the disciplinary measure of isolation in a separate room 
do not comprise a provision explicitly prohibiting all visits, except for visits by 
marital or extramarital partners in a separate room. It can thus be concluded 
that the authors of the House Rules would have clearly prohibited all visits to 
isolated juveniles had they wanted to. The BCHR would like to again recall the 
CPT’s views on the rights of persons deprived of their liberty to contacts with 
the outside world, with particular emphasis on the importance of such contacts 
for juveniles:

“The CPT attaches considerable importance to the maintenance of good 
contact with the outside world for all persons deprived of their liberty. The 
guiding principle should be to promote contact with the outside world; any 

41 Ibid, paragraph 74, 
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restrictions on such contacts should be based exclusively on security concerns 
of an appreciable nature or considerations linked to available resources.
The active promotion of such contacts can be especially beneficial for juve-
niles deprived of their liberty, many of whom may have behavioural prob-
lems related to emotional deprivation or a lack of social skills.
The CPT also wishes to stress that a juvenile’s contact with the outside world 
should never be restricted or denied as a disciplinary measure.”42

The BCHR is of the view that the ongoing practice in the Kruševac JCI is 
not only legally groundless, but inexpedient as well. What is particularly unfor-
tunate, and the wards confirmed that such situations occurred, is that the estab-
lishment does not allow juveniles in isolation to be visited even by their parents, 
who had travelled to Kruševac unaware that their children had been punished 
by isolation in a separate room. Furthermore, these wards should not be de-
nied or deprived of other forms of communication with the outside world, such 
as phone calls whilst in isolation (the CPT stresses in the above paragraph that 
a juvenile’s contact with the outside world, which entails more than just visits, 
should never be restricted or denied as a disciplinary measure).

12. Ensure that dental services provided to convicts are not limited merely to 
tooth extraction.

Only a few large prisons have their own dental offices. Dental services 
are provided to persons deprived of liberty in other institutions mostly by ex-
ternal state-owned or, to a lesser extent, private dental clinics. The dental serv-
ices provided by the vast majority of penal institutions are limited only to tooth 
extraction. This practice is inadmissible. It seriously jeopardises the health of 
persons deprived of liberty and should be abandoned immediately. The confu-
sion probably stems from the misinterpretation of Article 101(1) of the PSEA 
under which “[C]onvicts are entitled to health care in accordance with general 
health care regulations and the provisions of this law.” Given that health care does 
not cover dental services, the conclusion may be drawn that persons deprived 
of liberty are not entitled to dental care. On the other hand, the PSEA explicitly 
stipulates that a convict shall have access to a dentist (Art. 102 (6)) without limit-
ing it to tooth extraction. Under the PSEA, prisoners, who cannot receive ade-
quate medical treatment within the institution, shall be transferred to the Special 
Prison Hospital or another health institution (Art. 101 (2)). Therefore, there are 
no legal grounds for limiting dental services to tooth extraction. It should be 
borne in mind that failure to make a distinction in the way in which situations 
that are essentially different are handled may also constitute discrimination.43 In 

42 9th General Report on the CPT’s Activities [CPT/Inf (99) 12], paragraph 34.
43 See, for example, the judgment in the case of Nachova and Others v. Bulgaria, Application 

Nos. 43577/98 and 43579/98, paragraph 160, 6 July 2005.
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this case, equal treatment of convicts and the general population, i.e. applying 
the general health care requirements to convicts is the wrong approach because 
these groups are in different situations. In other words, a free citizen is capable 
of earning money to pay a dentist, but this does not hold true for people serv-
ing their prison sentences and depending on the prison authorities. Therefore, 
there are no legal grounds for limiting dental services to tooth extraction. On the 
other hand, it is justified not to provide dental services that are only aesthetic in 
character and do not improve the general health of persons deprived of liberty.

13. Ensure that medical staff accompanies prisoners transferred to external 
medical institutions if necessary.

Most penal institutions ensure that the persons deprived of liberty trans-
ferred to an outside facility for a medical examination or treatment are accom-
panied by a medical technician only if the doctors are of the view that this is 
necessary. Some institutions ensure that all prisoners transferred to external 
medical facilities are accompanied by medical staff, which is commendable. Un-
fortunately, in the event only one medical technician is on duty in the establish-
ment during the day, it is difficult, even impossible to ensure that the patient 
transferred to an external facility is accompanied by the technician because the 
establishment would then be left without any medical staff.

14. Train prison staff in the early detection of psychiatric disorders.

Hardly any prison staff is trained in the early detection of psychiatric dis-
orders in persons deprived of liberty. Most of those able to recognise such dis-
orders usually acquired the skill thanks to year-long experience of working in 
prisons rather than training. This is why particular attention has to be paid to 
training the prison staff, not only the medical practitioners, in the early detec-
tion of psychiatric disorders. The same applies to the prison staff ’s abilities to 
recognise suicidal tendencies. Some members of staff have worked in prisons for 
so long that they can recognise signs warning that a person deprived of liberty 
may commit suicide, but most guards and medical practitioners BCHR talked to 
said that they were unable to recognise suicide risks. There is obviously a need to 
train the staff in this area.

15. Improve dissemination of information on infectious diseases.

The medical staff in penal institutions could do much more about famil-
iarising persons deprived of liberty and prison staff about infectious diseases and 
other diseases that typically break out in prisons. Not many penal institutions 
regularly disseminate information on infectious diseases to persons deprived of 
liberty and only a few institutions hand out brochures to the persons deprived of 
liberty on admission or during their incarceration. Even fewer hold lectures on 
health care for the inmates and prison staff.
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16. Ensure that convicts spend at least two hours a day outdoors. Devise a dai-
ly activity regime for the prisoners, which will include purposeful activi-
ties outside the facilities they sleep in.

During our visits to penal institutions, we noted that convicts referred to 
the high security wards (groups C1 or C2) often spent even up to 23 hours a day 
in their cells. Depriving them of the possibility to spend two hours a day outdoors 
cannot be justified by lack of space, inclement weather or lack of staff. Further-
more, convicts in high security wards do not have access to the common day-
rooms, are not engaged in any meaningful activities and have less contact with the 
reintegration officers and the medical unit. This practice is clearly unacceptable; it 
cannot be justified by security concerns or lack of funding and it definitely does 
not facilitate the resocialisation of the convicts. The CPT emphasises that:

“[p]risoners cannot simply be left to languish for weeks, possibly months, 
locked up in their cells, and this regardless of how good material conditions 
might be within the cells. The CPT considers that one should aim at ensur-
ing that prisoners in remand establishments are able to spend a reasonable 
part of the day (8 hours or more) outside their cells, engaged in purpose-
ful activity of a varied nature. Of course, regimes in establishments for sen-
tenced prisoners should be even more favourable.”44

17. Design a uniform method for keeping record of the use of coercive measures.
Penal institutions in Serbia do not apply a uniform method for keeping 

record of the use of coercive measures; nor do they apply the same procedures 
when they use coercive measures. Apart from keeping different register on the 
cases in which coercive measures were applied (which is not a major problem), 
some establishments keep medical reports after the application of coercive meas-
ures only in the medical files of the prisoners subjected to such measures, but not 
in the records on the use of coercive measures; other establishments keep such 
reports together with reports on the use of coercive measures in the records kept 
by the guard units and in the prisoners’ medical records, while others, yet, keep 
copies of such records in three places – together with the reports on the use of 
coercive measures in the records kept by the guard units, in the prisoners’ medi-
cal records and in separate records kept by the health care unit. None of this nec-
essarily poses a major problem, as long as the examinations are conducted and 
the reports are prepared and submitted together with the guard units’ reports to 
the governors to ensure that the coercive measures were lawfully applied, which, 
judging by everything, seems to be the case. Penitentiaries in Serbia, however, 
apply different practices in other areas as well. As the penitentiary records show, 
they apply different practices with respect to re-examinations after the use of co-
ercive measures as well. Some establishments re-examine the convicts subjected 

44 2nd General Report on the CPT’s Activities [CPT/Inf (92) 3] paragraph 47.
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to coercive measures once, between the 12th and 24th hours from the time the 
measure was used, as the valid PSEA lays down45, while other establishments 
still re-examine the convicts twice, after 12 and then again after 24 hours, as pro-
vided for by the old PSEA. There are, unfortunately, penitentiaries in which the 
convicts subjected to coercive measures are not re-examined at all. Furthermore, 
quite a few medical reports on the use of coercive measures, where the doctors 
found injuries, lack the prisoners’ statements on how they had sustained the in-
juries or the doctors’ opinions on any consistency between the applied measure 
and the injuries, notwithstanding the explicit provision in the PSEA obliging 
them to record these statements.46 All this indicates that not all penitentiaries 
approach with due seriousness their obligations to record and conduct the legal 
procedures applied when coercive measures are used. It would thus be useful to 
introduce uniform reporting templates and ensure that all establishments follow 
the same procedures, in accordance with the PSEA.

18. Take particular precautionary measures in penal institutions where the 
prisoners complain the most about how the prison guards treat them.

The BCHR team heard the most complaints from prisoners about how 
the guards treated them in Pavilion VII of the Požarevac Zabela penitentiary 
and Pavilion II of the Niš prison. Given that these two facilities are the most 
critical, it would be useful to formulate specific special measures to prevent ill-
treatment. A doctor, governor or another official designated by the Penal Sanc-
tions Enforcement Administration could visit the prisoners in these pavilions 
once or twice a week to see for themselves how they are treated and identify any 
injuries caused by the use of coercive measures. Thought should also be given 
to installing video surveillance in all the facilities, halls and other venues where 
ill-treatment is likely to occur. These measures would have a strong deterrent ef-
fect given that it would be easy to uncover unreported use of coercive measures.

19. Translate the House Rules of penal institutions into languages illegal mi-
grants understand.

During its visits to penal institutions, the BCHR noted a trend of increase 
in the number of foreigners deprived of liberty – illegal migrants – in Serbian 

45 Under Article 130(3) of the PSEA, “A convict subjected to a coercive measure shall be ex-
amined by a doctor immediately after the use of a coercive measure, with the exception of 
restraint, and re-examined between the 12th and 24th hours from the moment of the use 
of the measure.” 

46 Under Article 130(4) of the PSEA: “The medical report shall comprise also statements by 
the person against whom a coercive measure was applied about how the injuries were sus-
tained and the doctor’s opinion on the link between the applied measure and the sustained 
injuries. The governor shall notify the Director of the [Penal Sanctions Enforcement] Ad-
ministration of the application of the coercive measure and forward him the reports within 
24 hours from the time the coercive measure was applied”.
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prisons. Their communication with the prison staff is usually poor, given that 
the guards do not know the languages the illegal migrants speak. This, on the 
other hand, impacts on maintaining order and discipline in the institutions and 
the respect of the rights of persons deprived of liberty. The translation of the 
House Rules into the languages the illegal migrants speak is, therefore, in the 
interest of both the illegal migrants and the prison staff. 47

20. Ensure that foreign prisoners enjoy the same conditions (in terms of ac-
commodations and outdoor exercise) as the domestic prisoners.

During its visits to the penal institutions, in which illegal migrants were 
incarcerated, most often for the misdemeanours they had committed, the BCHR 
noted that the prison regime and the cells they stayed in differed from those of 
domestic prisoners serving sentences of misdemeanours. Namely, the illegal mi-
grants are frequently kept locked up in overcrowded cells, in which some of them 
sleep on the floor, even 23.5 hours a day. Furthermore, illegal migrants serv-
ing misdemeanour sentences do not have access to the dayrooms. The BCHR is 
aware of the fact that the institutions have difficulty fulfilling some of the legal 
requirements (that the inmates spend two hours a day outdoors, the number of 
square meters per prisoner, access to common facilities, etc) because the prisons 
are overcrowded and suffer from structural deficiencies. This problem, however, 
is of a different character and calls for the equal treatment of all people serving 
prison sentences; impermissible distinction on grounds of nationality, language 
or race is not allowed.

21. Shut down Pavilion II of the Niš penitentiary.
Nearly all cells in this Pavilion measure around eight square meters and 

contain three beds each (one on top of the other, with the highest bed close to 
the ceiling). The walls, ceilings and floors are in a desperate state of repair. The 
floors are dilapidated and the walls so damp and damaged that the old coats of 
paint and plaster are constantly falling off. The convicts we talked to complained 
that chunks of the walls were falling on them all the time, even into their food. 
The toilets are as dilapidated as the floors and the walls. The windows are small 
and do not let in enough light or air, while the artificial lighting is very weak 
and extremely difficult to read under. The entire building is sweltering in the 
summers, because the isolation is poor, there are no air-conditioners and it is 
extremely difficult to ventilate the cells. Furthermore, the building is infested 
with vermin. All in all, the living conditions in this Pavilion are extremely poor. 
According to the staff of this penitentiary, no funds have been earmarked for 
renovating Pavilion II since the refurbishment of the toilets in Pavilion C is the 
priority, which gives particular rise to concern. Given the conditions in Pavil-

47 19th General Report on the CPT’s Activities, CPT [CPT/Inf (2009) 75] paragraph 88.
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ion II in which the convicts spend 23 hours a day and the lack of funds for its 
renovation, all the non-refurbished facilities in the Pavilion need to be put out of 
order immediately, because they are in such a poor state of repair that they defi-
nitely amount to inhuman and degrading treatment under ECtHR case law.48

22. Establish the relevant community structures to look after persons placed 
under mandatory psychiatric treatment measure but no longer in need of 
hospitalisation. In other words, find a solution for the accommodation of 
20% of the patients placed under the mandatory psychiatric treatment and 
institutionalisation measure, who the doctors assess can be released from 
the institution if they are provided with the appropriate therapy and as-
sistance.

The Belgrade Special Prison Hospital staff are of the view that around 
20–25% convicts on whom the measure of mandatory psychiatric treatment and 
institutionalisation has been imposed could be released from hospital if there 
were community structures that could look after them and if they could con-
tinue their treatment. These people usually lack the support of their families, 
which refuse to take them in after they are released. The placement of these pa-
tients in psychiatric hospitals is not an adequate solution given the lack of medi-
cal grounds for their hospitalisation and the fact that psychiatric hospitals face 
the same problem i.e. are looking after a large number of persons whose hospi-
talisation is no longer necessary. Furthermore, their institutionalisation in social 
welfare establishments would also be inappropriate given the need to deinstitu-
tionalise these establishments and facilitate life in the outside community for the 
people currently placed in them. The absence of appropriate structures in the 
outside community that could look after the patients in the psychiatric wards 
was noted also by the CPT.49 In its response to the CPT report, the Republic of 
Serbia noted that the Draft Strategy on Post-Penal Assistance envisages that the 
Probation Service will assume the role of a coordination body between the cor-

48 See the following ECtHR judgments, Raducanu v. Romania, Application No 17187/05, 
judgment of 12 June 012, Kudla v. Poland, Application No 30210/96, judgment of 26 Oc-
tober 2000; Aerts v. Belgium, Application No. 25357/94, judgment of 30 July 1998; Mandić 
and Jović v. Slovenia, Applications No. 5774/10 and 5985/10, paragraph 75, judgment of 20 
October 2011; Sulejmanović v. Italy, Application No. 22635/03, paragraph 51, 16 July 2009; 
Kantriev v. Russia, Application No. 37213/02, paragraphs 50–51, 21 June 2007; Babuskhin 
v. Russia, paragraph 44, Application No. 67253/01, 18 October 2007; Iacov Stanciu v. Ro-
mania, Application No. 35972/05, paragraph 167, judgment of 25 jula 2012; Alver v. Esto-
nia, Application No. 64812/01, judgment of 8 November 2005; Peers v. Greece, Application 
No. 28524/95, para 75, judgment of 19 April 2001.

49 Report to the Government of Serbia on the visit to Serbia carried out by the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment (CPT) from 1 to 11 February 2011, paragraph 89.
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rectional establishments and other institutions providing assistance to released 
convicts.50 The Republic of Serbia is apparently of the view that this problem 
can be addressed by placing persons no longer in need of mandatory psychiatric 
treatment in social welfare institutions. The BCHR is of the view that this would 
not be a good solution for the above reasons and that the solution to the problem 
should be sought in deinstitutionalisation and facilitating life in the community 
to persons currently living in social welfare institutions in Serbia.

Apart from the obvious benefits for the persons in the psychiatric ward 
of the Special Prison Hospital, who do not need to stay there, the placement of 
persons no longer in need of mandatory psychiatric treatment outside the penal 
system will also help reduce overcrowding and contribute to the better function-
ing of the Special Prison Hospital.

23. Invest particular efforts in relocating or thoroughly reconstructing the 
Belgrade Special Prison Hospital.

The building in which the Special Prison Hospital is situated is absolutely 
inadequate for a health institution. The hospital is located in a building most of 
which houses the Belgrade District Court. There is no direct access to fresh air 
and natural light in the rooms the persons deprived of liberty are staying in be-
cause the halls line the outer walls. The radiators are also in the halls. In general, 
the design of the building is not suitable for the accommodation of healthy, let 
alone sick people. The Hospital was designed to accommodate around 400 peo-
ple but the number of patients has recently exceeded 700 (February 2012). Since 
the Hospital is overcrowded, the patients have to sleep on bunk beds, which are 
not suitable for health institutions. Of course, maintaining the hygiene in the 
rooms is much more difficult because of the overcrowding. Another problem 
is the obvious lack of investment in the regular maintenance of the rooms. The 
ceilings, walls and floors of the rooms are dilapidated; so are the bunk beds.

This problem can be addressed either by a thorough reconstruction of the 
building or by moving the hospital to another building, which would be more 
expedient given its structural deficiencies rendering it unfit for a health institu-
tion. This would help address the problem of overcrowding as well. In any case, 
urgent measures must be taken to make the rooms in which the convicts are 
staying decent and at least minimally habitable.

50 See paragraph 89 of the Response of the Government of Serbia to the report of the Euro-
pean Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT) on its visit to Serbia from 1 to 11 February 2011.
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III. Recommendations to the Ministry
of Internal Affairs

Change of Legislation

1. Explicitly prohibit torture and inhuman or degrading treatment in a sepa-
rate article of the Police Act or give legal effect to the Police Code of Ethics 
enacted by the Government of the Republic of Serbia in 2006.

Although the text of the Police Act leads to the conclusion that ill-treat-
ment is prohibited and that the police are to abide by international standards 
on, inter alia, the prohibition of torture and inhuman and degrading treatment 
(Article 12), the Act does not include a separate provision prohibiting torture or 
other forms of ill-treatment. Given the importance of clearly emphasising this 
prohibition, the BCHR is of the view that it should be clearly formulated in a 
separate article.

2. Enact a rulebook on police treatment of persons deprived of liberty in de-
tention facilities. The BCHR recommends the following to the Ministry of 
Internal Affairs working group charged with drafting a rulebook on police 
treatment of persons deprived of liberty in detention facilities:51

 Underline that the detainee has three fundamental rights (the rights of 
access to a lawyer and to a doctor and the right to have the fact of one’s 
detention notified to a relative or another third party of one’s choice) re-
gardless of the grounds of deprivation of liberty, the state the person is in 
or the duration of detention.

This is one of the main CPT recommendations.

3. Keep records of persons, even those not formally detained, i.e. those 
brought in for identification, an interview, etc. These people, too, should 
be notified of their rights.

The CPT also recommends this.

51 These recommendations were formulated on the basis of a discussion conducted at the 
round table, and on the basis of international standards and recommendations of bodies 
involved in preventing ill-treatment.
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4. Persons deprived of liberty should be notified of their rights at the time 
of apprehension (in the event they are deprived of liberty by use of force, 
i.e. coercive measures, they should be read their rights as soon as they are 
under the effective control of the police) and be notified of them in writ-
ing as well immediately upon arrival at the station. These persons should 
confirm that they have been informed of their rights by signing the infor-
mation sheet setting out the rights.

The police officers have to be reassured that their detainees have really 
understood their rights.

5. Prepare an information sheet on rights i.e. a standardised comprehensive 
template to be systematically given to all persons deprived of liberty.

The CPT noted that various information sheets on rights were generally 
provided to persons shortly after their apprehension by the police, but that they 
contained mostly incomplete catalogues of rights.52 Furthermore, these infor-
mation sheets should be translated into minority languages and the languages 
spoken by illegal migrants (Farsi, Arabic). In the event persons read their rights 
are under the influence of alcohol or drugs at the time they are provided with 
the information sheets on their rights, the police should wait until the effects of 
the substances have worn off before asking them to sign the sheets to ensure that 
their signatures are valid.

6. Right of persons deprived of liberty to notify their close relative or a third 
party of the fact of their detention.

The valid Rulebook on Police Powers states in Article 29(1) that “[T]he 
police officer who had ordered detention shall notify persons closest to the detainee 
of his/her detention at his/her request”. The new Rulebook should define in great-
er detail who the “closest persons” are (family members, friends, etc) to avoid 
arbitrary restrictions of this right. It would be best if the Rulebook stated that 
the detainee is entitled to notify a person of his/her own choice of his/her deten-
tion, subject, of course, to certain exceptions, in order to protect the legitimate 
interests of the investigation. It would also be useful if the Rulebook explicitly 
obliged police officers to acquaint the detainees with their right to notify their 
closest ones of the fact of their detention. Such notification is envisaged in Arti-
cle 54 of the new CPC. The new CPC, however, does not define “closest persons” 
either. The regulations should clearly specify who is to call up a close person to 
notify him/her of the detention – should the call be made by the police officer 
or whether the detainee may himself/herself telephone a close person and talk 

52 Report to the Government of Serbia on the visit to Serbia carried out by the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment (CPT) from 1 to 11 February 2011, paragraph 24.
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to him/her. In the event the police officer notifies a close person of custody, the 
regulations should lay down the obligation to notify the detainee of the results 
of the telephone call, which the latter would confirm in writing.53 Restrictions of 
the right to notify a third party of custody should be clearly defined and strictly 
limited in time, and resort to them should be accompanied by appropriate safe-
guards (e.g. CPT recommends that any delay in notification of custody should 
be recorded in writing with the reasons therefore, and to require the approval of 
a senior police officer unconnected with the case or a prosecutor).

7. Provide all persons deprived of liberty the right of access to a lawyer 
of their own choice.

The right of access to a lawyer of one’s own choice must be guaranteed 
to persons deprived of liberty from the very outset of the deprivation of liberty 
by the police notwithstanding the gravity of the offence they are suspected of. 
Anyone under a legal obligation to attend and stay at a police establishment re-
gardless of their status, i.e. whether they are suspects, witnesses or summoned 
for an interview, should also be granted the right of access to a lawyer.54 If there 
are grounds for restricting a detainee’s access to a specific lawyer, s/he should be 
provided with another independent lawyer. Detainees are to be provided with 
the opportunity to meet alone with their lawyers, be they lawyers of their choice 
or other independent lawyers. The police therefore need to provide separate fa-
cilities in which the detainees can meet their lawyers. The lawyers should be 
allowed to attend the questioning or interrogation of their clients and intervene 
during the interrogations, as well as have insight in their medical files.

8. Define more precisely the obligations and actions of police officers with 
respect to persons in need of medical assistance

Article 35(1) of the Rulebook on Police Powers states:
“Ill or injured persons obviously in need of medical assistance and persons 
displaying symptoms of serious alcoholic or other intoxication may not be 
held in the detention facilities. The detaining police officer must ensure the 
transfer of such persons to a health institution, where they will be extended 
medical assistance.”

The problem that arises here is linked to the word “obviously”. Are police 
officers qualified to assess who is in need of medical assistance although it may 
sometimes be obvious? This situation ought perhaps to be formulated descriptive-

53 The CPT also emphasises the feedback obligation (see Report to the Government of Serbia 
on the visit to Serbia carried out by the European Committee for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment (CPT) from 1 to 11 February 2011, 
paragraph 20).

54 Ibid, paragraph 21.
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ly (visible injuries, red face, tremor, extreme paleness, etc). A higher degree of al-
cohol or other intoxication should also be expressed numerically in a way (e.g. per-
milles of alcohol in the blood, etc). Furthermore, each police station should have 
on duty at least one police officer trained in extending first aid and resuscitation.

9. Explicitly specify that detainees are entitled to ask to be examined by a 
doctor of their choice in addition to another doctor summoned by the po-
lice. Regulate in greater detail where medical assistance is extended.

Article 35(2) of the Rulebook on Police Powers states the following:
“[I]n the event a detainee himself/herself asks for medical assistance, the po-

lice officer shall ensure that s/he is provided with the necessary medical assistance 
in the detention facilities or his/her transfer to the closest health institution.”

Like Article 69(1) of the new CPC, the Rulebook should explicitly lay 
down that a person in custody is entitled to demand an examination by a doctor 
of his/her own choice without delay, and if his/her doctor is not available, by a 
doctor designated by the police or, in case of custody under the CPC, the court 
or the public prosecutor. Furthermore, it needs to be clarified when detainees are 
extended medical assistance in the police establishment and when they are trans-
ferred to health institutions. Sometimes, the very transfer to a medical institution 
may itself be critical and damaging to the person’s health. Furthermore, it needs 
to be specified that the right to medical services entails the right of people in cus-
tody to be examined by a doctor of their own choice if they wish (in addition to 
any medical examinations performed by doctors summoned by the police).

10. Specify that medical assistance shall as a rule be extended out of the ear-
shot and, if possible, out of the sight of the police officers.

The Rulebook needs to specify that medical assistance to a person in a 
detention cell or another facility in the police station must be extended out of the 
earshot and, if possible, out of the sight of the police officers unless, of course, 
the doctor requires otherwise.

11. Ensure the confidentiality of data obtained during the medical examina-
tion of the detainees.

The Rulebook needs to specify what is to be done with the doctor’s find-
ings i.e. the medical documentation of the detainee. Preservation of the privacy 
of the detainees’ personal data should be the starting point. The BCHR recom-
mends that the police should not be in possession of medical documentation. 
The information in the medical report may be divulged to police officers only 
if that is necessary for their security or that of the detainee. Furthermore, the 
Rulebook needs to specify how such records are kept and introduce safeguards 
from the abuse of such data. Of course, medical findings linked to allegations or 
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suspicions of ill-treatment must immediately be communicated to the competent 
police officers, who should be provided with insight in the medical documents. 
The Rulebook needs to specify that the detainees’ lawyers will always have access 
to their clients’ medical data.

12. Lay down the mandatory elements of medical examinations with a view 
to uncovering ill-treatment and a systematic procedure for submitting re-
ports to the competent authorities.

Lay down that a medical report must include the allegations of the pa-
tient about the occurrence of the injuries, objective medical findings based on 
a thorough medical examination and the doctor’s conclusions on the consist-
ency between any allegations made and the objective findings, i.e. whether the 
described injuries could have been sustained in the way the detainee alleged. 
Design relevant templates in which the doctors will enter the allegations, objec-
tive findings and the conclusions on consistency. In the event the detainee has 
injuries, which the doctor thinks may have been caused by ill-treatment (there 
is consistency between the allegations of the person deprived of liberty and the 
objective medical findings), the medical report and a criminal complaint should 
immediately be submitted to the competent public prosecutor regardless of the 
detainee’s wishes. No margin of discretion should be left to the police officers 
in such cases; the criminal complaint and the accompanying evidence should 
be submitted to the competent prosecution office ex officio. (The CPT stated 
that: “injuries observed on prisoners were not systematically reported to the rel-
evant prosecutor”. The CPT further emphasises the obligation to bring to the at-
tention of the public prosecutor whenever injuries indicative of ill-treatment are 
recorded even in the absence of the allegations55).

13. Lay down that the right to medical assistance shall not cease after a medi-
cal intervention and that detainees are entitled to subsequent examina-
tions and interventions as well.

The Rulebook needs to specify that detainees are entitled to access a doc-
tor and medical assistance whenever they feel unwell (free access to a doctor at all 
times). The fact that they exercised the right to medical assistance once does not 
rule out the possibility of their re-examinations and additional medical assistance.

14. Lay down special safeguards with respect to the detention of persons with 
disabilities.

Persons with disabilities are particularly vulnerable in police detention. 
Namely, the inadequacy of the detention facilities in most Serbian police sta-

55 Report to the Government of Serbia on the visit to Serbia carried out by the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment (CPT) from 1 to 11 February 2011, paragraph 18.
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tions and prisons indicates that there is great likelihood that their rights will 
be violated in detention. The best solution would be to ensure that there are 
specially equipped rooms, which such people could be placed in. However, spe-
cific interim measures need to be applied given that the detention facilities are 
not fit even for people without disabilities and that it will take a lot of time un-
til they satisfy the standards. This issue requires further consideration, but it is 
nevertheless possible to lay down that people with disabilities shall be processed 
urgently i.e. the obligation of the police officers to give priority to cases of people 
with disabilities to minimise the time they spend in detention. Furthermore, it 
would be useful to set out that the detention of people with disabilities is to be 
a measure of last resort. If they are nevertheless taken into custody, they need to 
be ensured physical access to toilets, light switches and, in particular, the call sys-
tem. Whether people with disabilities are capable of spending a specific period 
of time in the detention facility, given the type and degree of their disabilities, 
is another consideration. In any case, when placing a person with disabilities in 
detention, the police always have to summon a doctor who will assess whether 
that person is fit to be in detention given his/her disability and/or recommend 
the manner of detention (e.g. can the person use the bed, is the detention cell 
warm or cold enough, etc). A doctor’s opinion that a person with disabilities 
should not be kept in detention has to be irrevocable because doctors cannot 
refer people with disabilities for in-patient treatment just because of the special 
circumstances of detention they require. In that context, it would be desirable if 
every police station had a staff member especially trained in and sensitised to 
work with people with disabilities.

15. All detention facilities have to be equipped by a call system.
(Recommendation of the CPT and the National Prevention Mechanism).
16. Lay down that notification of CCTV surveillance of the detention facilities 

is to be visibly posted in the detention facilities. In the event the detention 
facilities are fitted with toilets, lay down that the CCTV may not moni-
tor those parts of the facilities. Notification that the toilets are not under 
CCTV monitoring also needs to be posted.

This is a CPT standard which provides minimum privacy to persons de-
prived of liberty by the police.

17. The rulebook on police detention needs to lay down the introduction of a 
single and comprehensive custody record, in keeping with the CPT recom-
mendations, in which all aspects of police custody and action taken re-
garding the detainee will be recorded. Apart from the mandatory elements 
of a police record listed in Article 30(3) of the Rulebook on Police Powers, 
the police record should also include the following information:
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– Information on the health of the detainees that they provided of their 
own free will

– Which cells they are in
– Identity of the police officers charged with the security of the detainees 

(first and last names, official badge numbers)
– When they were offered food
– When they were interrogated
– Detailed information on the rights they exercised, i.e. who visited them 

and when (lawyer, doctor, relative, consulate official, etc), whether they 
exercised their right to contact a lawyer of their choice or whether they 
were represented by a lawyer ex officio

– Any restrictions to the detainees’ rights to a lawyer of their choice or 
to notify a third party of their detention. If so, the following should be 
entered in the written record:

– In case the detainee’s right to a specific lawyer was restricted – the rea-
sons for the restriction, the duration of the restriction and whether the 
detainee was provided with access to another independent lawyer.

– In case the detainee’s right to notify a third person of his/her detention 
was restricted – the reasons for the restriction, the duration of the re-
striction and, perhaps, a countersignature of an official not involved in 
the investigation or by the public prosecutor

– Information on the termination of detention i.e. whether the custody of 
the detainee was ordered i.e. when s/he was transferred to a detention 
facility or released from custody. In the event the person is transferred to 
a District Prison to serve detention, another police station or any other 
establishment, the name of that institution has to be specified.

In its 2011 Report on its visit to Serbia published on 14 July 2012, the 
CPT called upon the Serbian authorities to “introduce, as a matter of priority, 
standard-format and comprehensive custody registers, to be kept at each police es-
tablishment and to contain information on all aspects of the person’s custody and 
all the action taken in connection with it.”56

18. The signature of the detainee should be obtained for
– Seized personal possessions
– The fact of being told of his/her rights
– Exercise of his/her rights (rights to a lawyer, doctor and notification of 

a person close to him/her of detention)
– The time s/he was brought before the competent authority

56 Ibid, paragraph 26.
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19. Specify that the custody shall be reckoned from the moment of arrest i.e. 
placement under the actual control of the police.

Under Article 30 of the Rulebook on Police Powers, “custody shall be reck-
oned from the moment the person is brought in”. Article 294(1) of the new CPC 
states that the public prosecutor may exceptionally hold a person in custody for 
questioning up to 48 hours from the time of arrest or response to the summons. 
Under Article 44(7) of the Rulebook on Road Traffic Control and Management 
and Records of Enforced Special Measures and Powers, custody shall be reck-
oned from the moment the order is enforced and the communication of the rea-
son for custody. This is why the new rulebook should clearly state that custody 
shall be reckoned from the moment of arrest i.e. placement under the actual 
control of the police, that is, from the moment of the deprivation of the freedom 
of movement.

20. Lay down that detainees have unhindered access to potable water, a meal 
if they are held in custody between 6 and 12 hours, and a full meal if they 
are held in custody more than 12 hours.

Article 36(1) of the Rulebook on Police Powers states:
“[A] person held more than 12 hours shall be provided with food, three 
meals a day (breakfast, lunch and dinner). Such persons also need to be pro-
vided with the opportunity to exercise, unless security reasons preclude this.”
The BCHR recommends that people held in police custody be provided 

with one meal if they are held between 6 and 12 hours. It needs to be emphasised 
that the meals of persons held over 12 hours should be more substantial than 
sandwiches (the CPT states that held persons must have at least one full meal a 
day). Furthermore, detainees must have unhindered access to potable water (the 
NPM recommends that they be provided with bottled water).

21. Lay down that people in custody kept for 24 hours or more are offered two 
hours of outdoor exercise every day.

The Rulebook on Police Powers sets out that people in custody are to be 
offered the opportunity to exercise save for security reasons (Article 36(1)). This 
provision is formulated quite vaguely. Does it infer that exercise entails spending 
time outdoors? Furthermore, it does not specify the duration of such exercise. 
On the other hand, police stations in Serbia clearly do not have outdoor areas 
in which the detainees can spend some time, while moving around the police 
station does not make much sense. One of CPT’s minimum standards is that 
“persons kept in police custody for 24 hours or more should, as far as possible, 
be offered outdoor exercise every day.” Persons in police custody that are kept 
in a district prison, which is most often the case, can be provided with the op-
portunity to exercise or spend some time in fresh air. This provision, however, 
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does not specify how long they may stay outside. The BCHR recommends that 
the new rulebook lay down that people in custody kept for 24 hours or more are 
offered two hours of outdoor exercise every day.

22. Persons in police custody need to be provided with clean mattresses, blan-
kets, pillows and bed linen.

Although this goes without saying, the BCHR is of the view that it must 
be expressly stated in the Rulebook to ensure that enough funding and arrange-
ments for regularly washing the mattresses, blankets and bed linen are in place.

23. Lay down that the police detention facilities have access to fresh air and 
natural light.

One of the first recommendations the NPM made when it began visiting 
police stations was to remove the protective metal masks from the windows and 
replace them with bars that allow enough air and daylight in.

24. Translate information sheets laying out the rights of persons deprived of 
liberty and distributed to detainees in police stations into the languages 
the illegal migrants understand.57 These people should also be notified of 
the right to asylum and other rights enjoyed by asylum-seekers.

The CPT recommends that illegal migrants be informed about the three 
fundamental rights of persons deprived of liberty in a language they understand: 
to rights of access to a lawyer and a doctor and the right to notify a relative or 
third party of their own choice of the fact of their detention. More and more 
illegal migrants have been coming to the Republic of Serbia or transiting it on 
their way to EU countries. The Republic of Serbia is a signatory of the 1951 
UN Convention Related to the Status of Refugees. Furthermore, Serbia in 2007 
adopted the Asylum Act, which sets out the procedure for acquiring the status 
of an asylum-seeker and its termination. Article 22 of the Asylum Act specifies 
that an alien may, verbally or in writing, express his/her intention to seek asylum 
to an officer of the Ministry of the Interior during a border check when enter-
ing the Republic of Serbia or within its territory. Communication of information 
about this right is of major relevance to the proper enforcement of the Asylum 
Act and the treatment of these people with dignity. Furthermore, it contributes 
to the prevention of ill-treatment.

25. Amend Article 53(3) of the Police Act, under which the competent court 
has 48 hours to rule on an appeal against a 24-hour detention order issued 
against a person disturbing public law and order.

This provision is illogical and is not an effective legal remedy, particularly 
if we bear in mind that the detention orders are served on the detainees within 6 

57 19th General Report on CPT’s Activities [CPT/Inf (2009) 75], paragraph 84.
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hours from the time they are brought in. It infers that more than 50 hours may 
pass from the time of deprivation of liberty until the court rules on the appeal in 
the event the detainee appeals the order as soon as s/he is served it.

26. Define the presence of non-standard objects (baseball bats, wooden rods, 
broom handles, metal rods, etc) in police facilities in which persons may 
be held or interrogated as a (grave or minor) violation of official duty.

The CPT has on a number of occasions found such objects in police sta-
tions in Serbia. The police inevitably come upon such objects, i.e. confiscate 
them, bring them to the police stations, register them and/or hand them over 
to the prosecutors to use as evidence at trials, and then store them or destroy 
them. The presence of non-standard objects in the rooms in which suspects 
are interviewed or interrogated is not necessarily linked to the police officers’ 
intention to intimidate the persons under their control to extort a confession 
or obtain information for them. In other words, the presence of such objects 
may be ascribed to the negligence of the police officers, i.e. their failure to im-
mediately register and store them. The CPT’s view on this issue is, however, 
clear:

“In order to dispel speculation about improper conduct on the part of po-
lice officers and to remove potential sources of danger to staff and detained 
persons alike, items seized for the purpose of being used as evidence should 
always be properly labelled, recorded and kept in a dedicated property store. 
All other objects of the kind mentioned above should be removed from police 
premises.”58

CPT’s findings have practical effects as well, given that the ECtHR as a 
rule invokes them in its decisions on the occurrence of ill-treatment. In the case 
of Hajnal v. Serbia, one of the relevant factors based on which the ECtHR found 
Serbia in violation of Article 3 was the CPT’s finding that, at the relevant time, 
“in almost all of the police stations visited in Belgrade, the delegation [had] 
found baseball bats and similar non-standard and unlabelled objects in offic-
es used for interrogation purposes” and that it held that persons suspected of 
a criminal offence ran a significant risk of being ill-treated.59 In any case, the 
BCHR is of the view that amending the Police Act by adding a provision qualify-
ing the presence of non-standard objects as a breach of official duty may con-
tribute to the more efficient storage of such objects and, ultimately, their removal 
from the offices.

58 12th General Report on CPT’s Activities [CPT/Inf (2002) 15] paragraph 39.
59 See the case of Hajnal v. Serbia, Application No. 36937/06, paragraph 90, 19 June 2012.
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Change of Practice
27. Ensure that police officers at the borders of the Republic of Serbia provide 

illegal migrants entering the country with access to the asylum procedure 
in accordance with the Asylum Act.60

During its visits to penal institutions and interviews with foreign nationals 
incarcerated in them, mostly for illegally entering Serbia, the BCHR learned that 
police officers, particularly those in the border police, had in many cases failed 
to issue them certificates proving that they had expressed the intention to seek 
asylum, with which they could have reported to the Asylum Centre within 72 
hours, and that they usually deprived them of liberty and brought them before 
misdemeanour judges or deported them. This practice has to change. Police of-
ficers have to abide by the Asylum Act and enable the illegal migrants to initi-
ate the asylum procedure. Illegal migrants incarcerated in penal institutions are 
often in a less favourable position than the other prisoners and are at greater risk 
of being subjected to some form of ill-treatment.

28. Improve the protection of asylum-seekers from forced return to states 
where they risk ill-treatment (principle of non-refoulement).

One of the grounds for dismissing asylum applications under the Asylum 
Act is that “the asylum-seeker came from a safe third state, unless s/he proves that 
s/he is not safe in it.”61 The fact that the concept of a safe third country is based 
on the unilateral decision of the Government62 is problematic because it practi-
cally declares the third country responsible for reviewing the asylum applica-
tions, with no guarantees that that state will review the asylum application in an 
effective and fair procedure. Furthermore, the Government Decision declares all 
the neighbouring countries safe third countries, as well as some countries, which 
cannot be deemed safe because of their human rights practices and which are 
not considered safe by most European countries, such as, e.g. Greece,63 Turkey,64 
Tunisia and Belarus. In addition, the question arises as to how a person who 
wants to obtain the status of a refugee in Serbia can reach its territory (the com-
petent authorities in Serbia consider even airport transit through these states 

60 Article 22(1), Asylum Act 
61 Article 33(6), Asylum Act
62 Serbian Government Decision on Lists of Safe Countries of Origin and Safe Third Coun-

tries, Sl. glasnik RS, 67/09.
63 Greece has not been considered a safe third country since the ECtHR rendered its judg-

ment in the case of M.S.S. v. Belgium and Greece, ECtHR, App. No. 30696/09 (2011).
64 Turkey made an objection to the 1967 Protocol to the Convention relating to the Status of 

Refugees, under which Turkey will apply the Convention only to persons who had become 
refugees by reason of events that occurred in Europe. 
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sufficient grounds for rejecting asylum applications) without previously entering 
the territory of one of the neighbouring safe third countries wherefore there are 
grounds for rejecting his/her asylum application.65

Given the way in which the competent authorities are interpreting and 
applying Article 33 of the Asylum Act, asylum seekers in Serbia face the risk of 
being refouled,66 i.e. expelled to their country of origin or another third state in 
which they might be subjected to torture, inhuman and or degrading treatment 
or punishment.

65 Challenges of Forced Migration in Serbia, 2011, p. 106.
66 Other NGOs and international organisations agree with this assessment, see Challenges of 

Forced Migration in Serbia p. 94, Serbia as a Safe Third Country: A Wrong Presumption 
pp. 13–14.
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IV. Recommendations to the Health Ministry

1. Transfer jurisdiction over penitentiary health-care staff (medical techni-
cians, doctors, etc) from the Ministry of Justice to the Health Ministry.

Jobs in penal institutions are not in the least attractive and it is difficult 
to find and recruit adequate medical staff, particularly doctors. Herewith just 
a few of the many reasons. The workloads of doctors and other medical staff 
working in prisons are usually much heavier than those of their colleagues in 
civilian health institutions and may involve security risks. In addition, doctors 
and other medical staff, like other people, may be prejudiced against working 
with prisoners. Second, salaries of prison health staff are lower than those of 
their colleagues in state or private health institutions. Third, health-care units in 
penal institutions are under the jurisdiction of the Justice Ministry, notably the 
Penal Sanctions Enforcement Administration, rather than the Health Ministry, 
and the medical staff employed in prisons in a way distances itself from its col-
leagues, because its opportunities for professional advancement, specialisation 
and promotion are generally extremely limited. Moving the penal health care 
units out of the jurisdiction of the Justice Ministry would positively reflect on 
both the medical staff and the persons deprived of liberty, as it would ensure the 
independence of doctors, crucial for establishing doctor-patient confidentiality 
and for preventing and uncovering ill-treatment. The Penal Sanctions Enforce-
ment Administration disagreed with the proposal to place the health-care units 
in penal institutions under the jurisdiction of the Ministry of Health, because 
it fears that this will result in the inflow of the worst doctors, referred to work 
in prisons as a punishment, and that the quality of health care provided to the 
inmates would fall. The representatives of the Administration, instead, proposed 
another approach to improving health care and increasing the motivation of 
doctors to work in penal institutions – by paying them higher salaries than those 
paid other doctors. It nevertheless appears that the transfer of jurisdiction over 
medical staff in prisons from the Ministry of Justice to the Ministry of Health, 
i.e. the non-application of the Act on Civil Servants to the prison medical staff 
would be the best way to ensure the independence of doctors working in the 
penal institutions.

2. Legally regulate the patient physical restraint procedure. Specify when this 
measure is applied, who decides on its application, the intervals when it 
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is to be reviewed, the conditions in which it is applied, supervision of the 
restrained person, whether the measure applied in the presence of other 
people and the duration of restraint. Establish the relevant registers in 
which the ways this measure is applied will be recorded.

During its visit to the Special Prison Hospital in Belgrade, the BCHR es-
tablished that the measure of physically restraining patients was being applied 
and that the Hospital kept the relevant register on its application. Patients are re-
strained in contravention of international standards i.e. CPT recommendations, 
in a stuffy, dilapidated room without daylight or fresh air, which they share with 
other convicts, who are not restrained. They are not supervised by medical staff. 
Patients can be and, indeed, are restrained in other rooms as well. The BCHR 
perused the records and established that patients are often restrained for few 
days at a time. The staff told us that the convicts were untied to go to the toilet 
and eat their meals, but that these details were not entered in the records. It 
has to be underlined that patients should not be restrained because the Hospital 
lacks staff. As the CPT emphasises:

“The application of means of restraint in the correct manner and appro-
priate environment requires more – not fewer – medical staff, as each 
case of restraint necessitates a member of staff to provide direct, personal 
and continuous supervision.”67

Furthermore, clear rules on the duration of restraint need to be intro-
duced. For a doctor, the existence of such a rule will act as a powerful incen-
tive to visit the restrained patient in person and whether s/he should remain 
restrained.68

67 16th General Report on the CPT’s Activities [CPT/Inf (2006) 35] paragraph 43.
68 Ibid, paragraph 45.
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V. Recommendations on Improving Oversight of 
Facilities in Which People Deprived of Liberty Are Held

1. The competent authorities of the Republic of Serbia are under the obliga-
tion to cooperate with the NPM and enable its members unhindered ac-
cess at all times to all establishments where persons deprived of liberty are 
held and their records, unhindered communication with such persons and 
all staff in those state authorities.

Obstruction of access to and documenting the conditions in establish-
ments in which persons deprived of liberty are held can take various forms. 
Namely, the staff of all establishments in which persons deprived of liberty are 
held have to be notified of the NPM’s powers on time. If that is not the case and 
the NPM arrives for an unannounced visit, there is a chance that the staff are un-
able to contact the competent authority and prevent the visit from taking place. 
Similarly, although this is not explicitly laid down in the Act, NPM members 
are entitled to bring their cameras into the facilities to document the conditions 
in the establishment and prepare credible reports. Preventing them from using 
their cameras also amounts to obstruction of the work of the NPM.

2. The competent authorities are also to cooperate with the NPM in the 
implementation of its recommendations to ensure that problems are ad-
dressed in a constructive spirit.

The Act Amending the Act Ratifying the Optional Protocol to the Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treatment of 
Punishment69, adopted on 28 July 2011, designates the Protector of Citizens as 
the National Prevention Mechanism (NPM). Under the Act, the Protector of 
Citizens shall cooperate with the Provincial Ombudsman and associations es-
tablished with the aim of advancing and protecting human rights and freedoms. 
The Deputy Protector of Citizens charged with the rights of persons deprived of 
liberty undertook a number of activities to establish this mechanism in the latter 
half of 2011. The NPM became operational in early 2012. Not only unhindered 
access to all establishments holding persons deprived of liberty is crucial for the 
effectiveness of the NPM. So is cooperation and communication between the 

69 Sl. glasnik RS – International Treaties”, No. 7/2011
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NPM and state authorities, the so-called continuous dialogue70 on the accept-
ance and implementation of NPM recommendations and, ultimately, improving 
the status of persons deprived of liberty.

3. The establishment and launch of the NPM should under no circumstances 
be used as an excuse to reduce the CSOs’ access to establishments in which 
persons deprived of liberty are held.

Civil society organisations are important actors in the fight against ill-
treatment and impunity. Their activities and, above all, their independence from 
the state authorities, contribute to improving the status of persons deprived of 
liberty. This is precisely why they are to be provided with unhindered access to 
all establishments in which persons deprived of liberty are held. The establish-
ment of the NPM or another state body cannot serve as an excuse to reduce the 
CSOs’ access to establishments in which persons deprived of liberty are held. 
CSO activities are ultimately complementary with the activities of state authori-
ties and they together yield the best results.

4. Allow CSOs free and unannounced access to all establishments in which 
persons deprived of liberty are held, including detention facilities, or al-
low NGOs to visit people in custody with the consent of the Penal Sanc-
tions Enforcement Administration and the court president.

Such visits should not be perceived as regular visits, but as activities aimed 
at preventing ill-treatment. The very fact that CSOs have the opportunity to visit 
penal institutions will have a deterrent effect on potential perpetrators of ill-
treatment.

5. National Assembly Penal Sanctions Enforcement Oversight Commission 
should continue its activities in the new convocation.

The National Assembly Penal Sanctions Enforcement Oversight Commis-
sion was established pursuant to a Decision of the National Assembly of 5 July 
2011. The Commission is comprised of five members appointed from among 
the National Assembly deputies and is conferred a broad scope of powers. The 
PSEA envisages that this Commission operates as a standing not an ad hoc body 
of the National Assembly.71 The National Assembly Act, however, defines com-
missions as ad hoc working bodies established to “to examine the situation in a 
specific area and establish the facts regarding individual occurrences or events”.72 
The National Assembly Rules of Procedure state that a commission shall termi-

70 Under Article 22 of OPCAT, “[T]he competent authorities of the State Party concerned 
shall examine the recommendations of the national preventive mechanism and enter into 
a dialogue with it on possible implementation measures.”

71 See Article 278 of the PSEA.
72 See Article 27(12) of the National Assembly Act.
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nate its work on the day the National Assembly votes on its report.73 Therefore, 
the legislators need to ensure that the Penal Sanctions Enforcement Oversight 
Commission operates as a standing body, given that the need for its existence 
does not end when it submits its report to the National Assembly. Furthermore, 
additional steps have to be taken, however, for this Commission to operate ef-
fectively – funds for its work have to be secured, the Commission members need 
to undergo professional training, etc.

6. Review the possibility of establishing a parliamentary Commission to 
oversee the work of other institutions in which persons deprived of liberty 
are held (police stations, psychiatric hospitals, social welfare institutions) 
or expand the jurisdiction of the existing Commission to oversight of all 
institutions in which people are held involuntarily.

The underdeveloped oversight of facilities where people in police custody are 
held definitely hinders the more effective prevention and punishment of police tor-
ture. The Committee against Torture noted the problem at its session in November 
2008, when it concluded that Serbia should ensure that an independent oversight 
mechanism for alleged unlawful acts committed by all agents of the state is set up.74 
This recommendation was reiterated by the CPT,75 which specified that the Serbian 
authorities needed to take steps to develop a system for independent monitoring of 
police detention facilities. It stated that to be fully effective, monitoring visits should 
be both frequent and unannounced and insisted that the monitoring bodies should 
be granted all the necessary powers – to interview detained persons in private and 
examine all issues related to their treatment.76 In its Response to the CPT Report, 
the Republic of Serbia stated that in early 2008, the Ministry of Justice submitted an 
initiative to the parliament to set up an Assembly body as stipulated in the PSEA to 
perform parliamentary oversight of the Penal Sanctions Enforcement Administra-
tion of the Republic of Serbia and that its experience would be used to set up another 
similar mechanism that would perform oversight over police detention facilities.77

73 See Article 68(9) of the National Assembly Rules of Procedure.
74 Committee against Torture, Forty-first session 3–21 November 2008, Consideration of 

Reports Submitted by States Parties under Article 19 of the Convention, Concluding ob-
servations of the Committee against Torture  Serbia, paragraph 6, http://www2.ohchr.org/
english/bodies/cat/cats41.htm.

75 Report to the Government of Serbia on the visit to Serbia carried out by the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment (CPT) from 19 to 29 November 2007

 II.2.5, http://www.cpt.coe.int/documents/srb/2009–01-inf-eng.htm#_Toc196050077.
76 Ibid, paragraph 32.
77 Paragraph 22, Response of the Government of Serbia to the report of the European Com-

mittee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
(CPT) on its visit to Serbia from 19 to 29 November 2007, http://www.cpt.coe.int/docu-
ments/srb/2009–02-inf-eng.htm.
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Annex
21st General Report on the CPT’s Activities

Apart from reports on its visits to Council of Europe member states, the 
European Committee for the Prevention of Torture and Inhuman and Degrad-
ing Treatment or Punishment publishes annual general reports on its activities. 
Each of these general reports is devoted to a topic of particular relevance to the 
prevention of all forms of ill-treatment and the protection of the rights of people 
deprived of liberty. The CPT usually renders its views on these matters in the 
‘substantive’ sections of its reports. The 21st General Report on the CPT’s Activi-
ties includes the CPT’s general views on access to a lawyer as a means of prevent-
ing ill-treatment and the solitary confinement of prisoners. The excerpts of the 
relevant sections of the CPT’s 21st General Report are provided in the text below.

* * *

Access to a lawyer as a means of preventing ill-treatment
18. The possibility for persons taken into police custody to have access to 

a lawyer is a fundamental safeguard against ill-treatment. The existence of that 
possibility will have a dissuasive effect upon those minded to ill-treat detained 
persons. Further, a lawyer is well placed to take appropriate action if ill-treat-
ment actually occurs.

19. To be fully effective, the right of access to a lawyer should be guar-
anteed as from the very outset of a person’s deprivation of liberty.78 Indeed, the 
CPT has repeatedly found that the period immediately following deprivation 
of liberty is when the risk of intimidation and physical ill-treatment is great-
est. Further, the right of access to a lawyer should apply as of the moment of 
deprivation of liberty, irrespective of the precise legal status of the person con-
cerned; more specifically, enjoyment of the right should not be made depend-
ent on the person having been formally declared to be a “suspect”. For example, 
under many legal systems in Europe, persons can be obliged to attend – and stay 
at – a law enforcement establishment for a certain period of time in the capacity 

78 Of course, depending on the circumstances of the case concerned, the right of access to a 
lawyer may become operative at an even earlier stage.
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of a “witness” or for “informative talks”; the CPT knows from experience that 
the persons concerned can be at serious risk of ill-treatment.

20. The right of access to a lawyer should be enjoyed by everyone who is 
deprived of their liberty, no matter how “minor” the offence of which they are 
suspected. In numerous countries visited by the CPT, persons can be deprived of 
their liberty for several weeks for so-called “administrative” offences. The Com-
mittee can see no justification for depriving such persons of the right of access 
to a lawyer. Further, the Committee has frequently encountered the practice of 
persons who are in reality suspected of a criminal offence being formally de-
tained in relation to an administrative offence, so as to avoid the application of 
the safeguards that apply to criminal suspects; to exclude certain offences from 
the scope of the right of access to a lawyer inevitably brings with it the risk of 
loopholes of this kind developing.

21. Similarly, the right of access to a lawyer should apply, no matter how 
“serious” the offence of which the person detained is suspected. Indeed, persons 
suspected of particularly serious offences can be among those most at risk of 
ill-treatment, and therefore most in need of access to a lawyer. Consequently, 
the CPT opposes measures which provide for the systematic denial for a given 
period of access to a lawyer for detained persons who are suspected of certain 
categories of offences (e.g. offences under anti-terrorism legislation). The ques-
tion whether restrictions on the right of access to a lawyer are justified should 
be assessed on a case-by-case basis, not determined by the category of offence 
involved.79

22. The CPT fully recognises that it may exceptionally be necessary to 
delay for a certain period a detained person’s access to a lawyer of his choice. 
However, this should not result in the right of access to a lawyer being totally 
denied during the period in question. In such cases, access to another independ-
ent lawyer who can be trusted not to jeopardise the legitimate interests of the 
investigation should be organised. It is perfectly feasible to make satisfactory ar-
rangements in advance for this type of situation, in consultation with the local 
Bar Association or Law Society.

23. The right of access to a lawyer during police custody must include the 
right to meet him, and in private. Seen as a safeguard against ill-treatment (as 
distinct from a means of ensuring a fair trial), it is clearly essential for the lawyer 
to be in the direct physical presence of the detained person. This is the only way 

79 Reference might be made here to the judgment of the European Court of Human Rights 
in the case of Salduz v. Turkey (27 November 2008), in which the Court found that “… 
Article 6§1 [of the European Convention on Human Rights] requires that, as a rule, access 
to a lawyer should be provided…, unless it is demonstrated in the light of the particular 
circumstances of each case that there are compelling reasons to restrict this right.” (para-
graph 55).
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of being able to make an accurate assessment of the physical and psychological 
state of the person concerned. Likewise, if the meeting with the lawyer is not 
in private, the detained person may well not feel free to disclose the manner in 
which he is being treated. Once it has been accepted that exceptionally the law-
yer in question may not be a lawyer chosen by the detained person but instead 
a replacement lawyer chosen following a procedure agreed upon in advance, the 
CPT fails to see any need for derogations to the confidentiality of meetings be-
tween the lawyer and the person concerned.

24. The right of access to a lawyer should also include the right to have 
the lawyer present during any questioning conducted by the police and the law-
yer should be able to intervene in the course of the questioning. Naturally, this 
should not prevent the police from immediately starting to question a detained 
person who has exercised his right of access to a lawyer, even before the lawyer 
arrives, if this is warranted by the extreme urgency of the matter in hand; nor 
should it rule out the replacement of a lawyer who impedes the proper conduct 
of an interrogation. That said, if such situations arise, the police should subse-
quently be accountable for their action.

25. Finally, in order for the right of access to a lawyer during police custo-
dy to be fully effective in practice, appropriate provision should be made already 
at this early stage of the criminal procedure for persons who are not in a position 
to pay for a lawyer.

* * *

Solitary confinement of prisoners

Introduction

53. Solitary confinement of prisoners is found, in some shape or form, in 
every prison system. The CPT has always paid particular attention to prisoners 
undergoing solitary confinement, because it can have an extremely damaging ef-
fect on the mental, somatic and social health of those concerned.80

This damaging effect can be immediate and increases the longer the meas-
ure lasts and the more indeterminate it is. The most significant indicator of the 
damage which solitary confinement can inflict is the considerably higher rate 
of suicide among prisoners subjected to it than that among the general prison 

80 The research evidence for this is well summarised in Sharon Shalev’s “A Sourcebook on 
Solitary Confinement” (Mannheim Centre for Criminology, London, 2008), available elec-
tronically at www.solitaryconfinement.org
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population. Clearly, therefore, solitary confinement on its own potentially raises 
issues in relation to the prohibition of torture and inhuman or degrading treat-
ment or punishment. In addition, it can create an opportunity for deliberate 
ill-treatment of prisoners, away from the attention of other prisoners and staff. 
Accordingly, it is central to the concerns of the CPT and, on each visit, delega-
tions make a point of interviewing prisoners in solitary confinement in order 
to examine their conditions of detention and treatment and to check the proce-
dures for deciding on such placements and reviewing them. In this section of its 
General Report, the CPT sets out the criteria it uses when assessing solitary con-
finement. The Committee believes that if these criteria are followed, it should 
be possible to reduce resort to solitary confinement to an absolute minimum, to 
ensure that when it is used it is for the shortest necessary period of time, to make 
each of the solitary confinement regimes as positive as possible, and to guarantee 
that procedures are in place to render the use of this measure fully accountable.

54. The CPT understands the term “solitary confinement” as meaning 
whenever a prisoner is ordered to be held separately from other prisoners, for 
example, as a result of a court decision, as a disciplinary sanction imposed with-
in the prison system, as a preventative administrative measure or for the protec-
tion of the prisoner concerned. A prisoner subject to such a measure will usually 
be held on his/her own; however, in some States he/she may be accommodated 
together with one or two other prisoners, and this section applies equally to such 
situations.

As regards more specifically the solitary confinement of juveniles, a prac-
tice concerning which the CPT has particularly strong reservations, reference 
should also be made to the comments made by the Committee in its 18th Gen-
eral Report.81

This section does not apply to the isolation of prisoners for medical rea-
sons, as the grounds for such a measure are of a fundamentally different nature.

The principles involved
55. Solitary confinement further restricts the already highly limited rights 

of people deprived of their liberty. The extra restrictions involved are not inher-
ent in the fact of imprisonment and thus have to be separately justified. In order 
to test whether any particular imposition of the measure is justified, it is appro-
priate to apply the traditional tests enshrined in the provisions of the European 
Convention on Human Rights and developed by the case-law of the European 
Court of Human Rights. The simple mnemonic PLANN summarises these tests.

81 See CPT/Inf (2008) 25, paragraph 26.
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(a) Proportionate: any further restriction of a prisoner’s rights must be 
linked to the actual or potential harm the prisoner has caused or will 
cause by his or her actions (or the potential harm to which he/she is 
exposed) in the prison setting. Given that solitary confinement is a 
serious restriction of a prisoner’s rights which involves inherent risks 
to the prisoner, the level of actual or potential harm must be at least 
equally serious and uniquely capable of being addressed by this means. 
This is reflected, for example, in most countries having solitary con-
finement as a sanction only for the most serious disciplinary offences, 
but the principle must be respected in all uses of the measure. The 
longer the measure is continued, the stronger must be the reason for it 
and the more must be done to ensure that it achieves its purpose.

(b) Lawful: provision must be made in domestic law for each kind of soli-
tary confinement which is permitted in a country, and this provision 
must be reasonable. It must be communicated in a comprehensible 
form to everyone who may be subject to it. The law should specify 
the precise circumstances in which each form of solitary confinement 
can be imposed, the persons who may impose it, the procedures to be 
followed by those persons, the right of the prisoner affected to make 
representations as part of the procedure, the requirement to give the 
prisoner the fullest possible reasons for the decision (it being under-
stood that there might in certain cases be reasonable justification for 
withholding specific details on security-related grounds or in order to 
protect the interests of third parties), the frequency and procedure of 
reviews of the decision and the procedures for appealing against the 
decision. The regime for each type of solitary confinement should be 
established by law, with each of the regimes clearly differentiated from 
each other.

(c) Accountable: full records should be maintained of all decisions to im-
pose solitary confinement and of all reviews of the decisions. These 
records should evidence all the factors which have been taken into ac-
count and the information on which they were based. There should 
also be a record of the prisoner’s input or refusal to contribute to the 
decision-making process. Further, full records should be kept of all in-
teractions with staff while the prisoner is in solitary confinement, in-
cluding attempts by staff to engage with the prisoner and the prisoner’s 
response.

(d) Necessary: the rule that only restrictions necessary for the safe and 
orderly confinement of the prisoner and the requirements of justice 
are permitted applies equally to prisoners undergoing solitary confine-
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ment. Accordingly, during solitary confinement there should, for ex-
ample, be no automatic withdrawal of rights to visits, telephone calls 
and correspondence or of access to resources normally available to 
prisoners (such as reading materials). Equally, the regime should be 
flexible enough to permit relaxation of any restriction which is not 
necessary in individual cases.

(e) Non-discriminatory: not only must all relevant matters be taken into 
account in deciding to impose solitary confinement, but care must also 
be taken to ensure that irrelevant matters are not taken into account. 
Authorities should monitor the use of all forms of solitary confinement 
to ensure that they are not used disproportionately, without an objec-
tive and reasonable justification, against a particular prisoner or par-
ticular groups of prisoners.

Types of solitary confinement and their legitimacy

56. There are four main situations in which solitary confinement is used. 
Each has its own rationale and each should be viewed differently:

(a) Solitary confinement as the result of a court decision

In most countries, courts have the power to order that a person remanded 
in custody (i.e. placed in pre-trial detention) be held for a certain period in soli-
tary confinement, in the interests of the criminal investigation. Further, in a few 
countries, a period of solitary confinement is an automatic part of some sentenc-
es established by legislation or can be ordered by a court as part of a sentence.

In relation to solitary confinement ordered by a court as part of remand 
conditions, it is axiomatic that there may be justification, in an individual case 
and based on sufficient evidence, for keeping a given remand prisoner apart from 
other particular prisoners or, in even more exceptional circumstances, prisoners 
in general, and in restricting his/her contact with the outside world. This should 
only be done to guard against a real risk to the administration of justice and 
must be subject to the safeguards outlined in paragraph 57 below.

The CPT considers that solitary confinement should never be imposed – 
or be imposable at the discretion of the court concerned – as part of a sentence. 
The generally accepted principle that offenders are sent to prison as a punish-
ment, not to receive punishment, should be recalled in this context. Imprison-
ment is a punishment in its own right and potentially dangerous aggravations 
of a prison sentence as part of the punishment are not acceptable. It may be 
necessary for a sentenced prisoner to be subject, for a certain period of time, to 
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a solitary confinement regime; however, the imposition of such a regime should 
lie with the prison authorities and not be made part of the catalogue of criminal 
sanctions.

(b) Solitary confinement as a disciplinary sanction

Withdrawal of a prisoner from contact with other prisoners may be im-
posed under the normal disciplinary procedures specified by the law, as the most 
severe disciplinary punishment. Recognising the inherent dangers of this sanc-
tion, countries specify a maximum period for which it may be imposed. This can 
vary from as little as a few days to as much as a month or more. Some countries 
allow prison directors to impose a given maximum period, with the possibility 
for a judicial body to impose a longer period. Most countries – but not all – pro-
hibit sequential sentences of solitary confinement.

Given the potentially very damaging effects of solitary confinement, the 
CPT considers that the principle of proportionality requires that it be used as 
a disciplinary punishment only in exceptional cases and as a last resort, and 
for the shortest possible period of time. The trend in many member States of 
the Council of Europe is towards lowering the maximum possible period of 
solitary confinement as a punishment. The CPT considers that the maximum 
period should be no higher than 14 days for a given offence, and preferably 
lower.82 Further, there should be a prohibition of sequential disciplinary sen-
tences resulting in an uninterrupted period of solitary confinement in excess 
of the maximum period. Any offences committed by a prisoner which it is felt 
call for more severe sanctions should be dealt with through the criminal justice 
system.

(c) Administrative solitary confinement for preventative purposes

The law in most European countries allows for an administrative deci-
sion to place into solitary confinement prisoners who have caused, or are judged 
likely to cause, serious harm to others or who present a very serious risk to the 
safety or security of the prison. This may be for as short as a few hours, in the 
case of an isolated incident, or for as long as a period of years in cases involving 
prisoners who are considered as particularly dangerous and to continue to pose 
an imminent threat.

This is potentially the longest lasting type of solitary confinement and of-
ten the one with the fewest procedural safeguards. It is therefore crucial that 

82 The maximum period should certainly be lower in respect of juveniles.
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there be rules to ensure that it is not used too readily (e.g. as an immediate re-
sponse to every disciplinary infraction pending adjudication), too extensively or 
for too lengthy periods. Accordingly, the safeguards described in paragraph 57 
below must be rigorously followed.

(d) Solitary confinement for protection purposes

Every prison system has prisoners who may require protection from other 
prisoners. This may be because of the nature of their offence, their co-operation 
with the criminal justice authorities, inter-gang rivalry, debts outside or inside 
the prison or the general vulnerability of the person. While many prisoners can 
be managed in the general prison population in these circumstances, the risk 
to some is such that the prison can only discharge its duty of care to the indi-
viduals by keeping them apart from all other prisoners. This may be done at the 
prisoner’s own request or at the instigation of management when it is deemed 
necessary. Whatever the process, the fact is that it can be very difficult for a 
prisoner to come off protection for the rest of the sentence – and maybe even for 
subsequent sentences.

States have an obligation to provide a safe environment for those confined 
to prison and should attempt to fulfil this obligation by allowing as much so-
cial interaction as possible among prisoners, consistent with the maintenance 
of good order. Resort should be had to solitary confinement for protection pur-
poses only when there is absolutely no other way of ensuring the safety of the 
prisoner concerned.

The decision of placement in solitary confinement:
procedures and safeguards

57. In order to ensure that solitary confinement is only imposed in excep-
tional circumstances and for the shortest time necessary, each type of solitary 
confinement should have its own distinct process for applying and reviewing it. 
The CPT outlines here what it considers to be the appropriate processes:

(a) Solitary confinement as part of remand conditions

As already indicated, solitary confinement of persons remanded in cus-
tody should only be used sparingly and where there is direct evidence in an in-
dividual case that there is a serious risk to the administration of justice if the 
prisoner concerned associates with particular inmates or others in general. Such 
decisions should be made in open court, with as fully reasoned a judgment as 
possible, and be separately appealable. They should also be reviewed by the com-
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petent court on a frequent basis to ensure that there is a continuing need for 
solitary confinement.

(b) Solitary confinement as a disciplinary sanction

The reason for the imposition of solitary confinement as a punishment, 
and the length of time for which it is imposed, should be fully documented in 
the record of the disciplinary hearing. Such records should be available to senior 
managers and oversight bodies. There should also be an effective appeal process 
which can reexamine the finding of guilt and/or the sentence in time to make a 
difference to them in practice. A necessary concomitant of this is the ready avail-
ability of legal advice for prisoners in this situation.

Prisoners undergoing this punishment should be visited on a daily basis 
by the prison director or another member of senior management, and the order 
given to terminate solitary confinement when this step is called for on account 
of the prisoner’s condition or behaviour. Records should be kept of such visits 
and of related decisions.

(c) Administrative solitary confinement for preventative purposes

This can result in very long-term placements under solitary confinement 
and the administrative decisions involved are often indeterminate; both these 
elements aggravate the negative effects of the measure. Consequently, there is a 
need for stringent controls. The CPT considers that placement in administrative 
solitary confinement should only be authorised by the most senior member of 
staff in the prison; any imposition of this measure as an emergency should be 
reported to the most senior member of staff on duty immediately and brought 
to the attention of the prison director as soon as possible. A full written report 
should be drawn up before the member of staff who makes the decision goes 
off-duty. This should record the reasons for the decision and the precise time 
the measure was adopted as well as the views of the prisoner as far as these can 
be ascertained. There should be constant, logged, monitoring of all cases for the 
first few hours and the person should be released from solitary confinement as 
soon as the reason for the imposition of the measure has been resolved. In all 
cases where the measure continues for longer than 24 hours, there should be a 
full review of all aspects of the case with a view to withdrawing the measure at 
the earliest possible time.

If it becomes clear that solitary confinement is likely to be required for 
a longer period of time, a body external to the prison holding the prisoner, for 
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example, a senior member of headquarters staff, should become involved. A 
right of appeal to an independent authority should also be in place. When an 
order is confirmed, a full interdisciplinary case conference should be convened 
and the prisoner invited to make representations to this body. A major task for 
the review team is to establish a plan for the prisoner with a view to address-
ing the issues which require the prisoner to be kept in solitary confinement. 
Among other things, the review should also look at whether some of the re-
strictions imposed on the prisoner are strictly necessary – thus it may be pos-
sible to allow some limited association with selected other prisoners. The pris-
oner should receive a written, reasoned decision from the review body and an 
indication of how the decision may be appealed. After an initial decision, there 
should be a further review at least after the first month and thereafter at least 
every three months, at which progress against the agreed plan can be assessed 
and if appropriate a new plan developed. The longer a person remains in this 
situation, the more thorough the review should be and the more resources, 
including resources external to the prison, made available to attempt to (re)
integrate the prisoner into the main prison community. The prisoner should 
be entitled to require a review at any time and to obtain independent reports 
for such a review. The prison director or senior members of staff should make 
a point of visiting such prisoners daily and familiarise themselves with the in-
dividual plans. Medical staff should also pay particular attention to prisoners 
held under these conditions.

(d) Solitary confinement for protection purposes

“Own request” protection cases raise fewer questions than those ordered 
to go on protection by staff, but they still need some consideration. The CPT 
considers that all the alternatives, including transferring to another prison either 
the individual prisoner in need of protection or the prisoners causing the prob-
lem, mediation and assertiveness training, should be tried first and the full con-
sequences of a decision to go on protection explained to the prisoner. Of course, 
a request from any prisoner on voluntary protection to return to the mainstream 
should be considered and granted if this can be safely done.

Those who are placed on protection against their will should have the 
right to play a full part in the discussion of the decision and to proffer alternative 
solutions. They should be given a full explanation of the decision and the op-
portunity to challenge it at a higher level. The decision should be reviewed on a 
regular basis so that solitary confinement can be ended as soon as it is no longer 
necessary.
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Material conditions in solitary confinement

58. The cells used for solitary confinement should meet the same mini-
mum standards as those applicable to other prisoner accommodation. Thus, they 
should be of an adequate size, enjoy access to natural light and be equipped with 
artificial lighting (in both cases sufficient to read by), and have adequate heating 
and ventilation. They should also be equipped with a means of communication 
with prison staff. Proper arrangements should be made for the prisoners to meet 
the needs of nature in a decent fashion at all times and to shower at least as often 
as prisoners in normal regime. Prisoners held in solitary confinement should be 
allowed to wear normal prison clothing and the food provided to them should 
be the normal prison diet, including special diets when required. As for the ex-
ercise area used by such prisoners, it should be sufficiently large to enable them 
genuinely to exert themselves and should have some means of protection from 
the elements.

59. All too often, CPT delegations find that one or more of these basic 
requirements are not met, in particular in respect of prisoners undergoing soli-
tary confinement as a disciplinary sanction. For example, the cells designed for 
this type of solitary confinement are sometimes located in basement areas, with 
inadequate access to natural light and ventilation and prone to dampness. And 
it is not unusual for the cells to be too small, sometimes measuring as little as 3 
to 4m2; in this connection, the CPT wishes to stress that any cell measuring less 
than 6m2 should be withdrawn from service as prisoner accommodation. The 
exercise areas used by the prisoners concerned are also frequently inadequate.

60. It is common practice for cells accommodating prisoners undergo-
ing solitary confinement as a punishment to have a limited amount of furniture, 
which is often secured to the floor. Nevertheless, such cells should be equipped, 
as a minimum, with a table, adequate seating for the daytime (i.e. a chair or 
bench), and a proper bed and bedding at night.

As regards the cells used to accommodate prisoners undergoing other 
types of solitary confinement, the CPT considers that they should be furnished 
in the same manner as cells used by prisoners on normal location.

Regimes in solitary confinement

61. As with all other regimes applied to prisoners, the principle that pris-
oners placed in solitary confinement should be subject to no more restrictions 
than are necessary for their safe and orderly confinement must be followed. 
Further, special efforts should be made to enhance the regime of those kept in 
long-term solitary confinement, who need particular attention to minimise the 
damage that this measure can do to them. It is not necessary to have an “all or 
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nothing” approach to the question. Each particular restriction should only be 
applied as appropriate to the assessed risk of the individual prisoner. Equally, 
as already indicated, there should be a clear differentiation between the regimes 
applied to persons subject to solitary confinement, having regard to the type of 
solitary confinement involved.

(a) Prisoners placed in solitary confinement as part of remand condi-
tions ordered by a court should be treated as far as possible like other 
remand prisoners, with extra restrictions applied only as strictly re-
quired for the administration of justice.

(b) Prisoners undergoing solitary confinement as a disciplinary sanction
should never be totally deprived of contacts with their families and any 

restrictions on such contacts should be imposed only where the of-
fence relates to such contacts. And there should be no restriction on 
their right of access to a lawyer. They should be entitled to at least one 
hour’s outdoor exercise per day, from the very first day of placement 
in solitary confinement, and be encouraged to take outdoor exercise. 
They should also be permitted access to a reasonable range of read-
ing material (which, for example, should not be restricted to religious 
texts). It is crucially important that they have some stimulation to as-
sist in maintaining their mental wellbeing.

(c) Prisoners placed in administrative solitary confinement for pre-
ventative purposes should have an individual regime plan, geared to 
addressing the reasons for the measure. This plan should attempt to 
maximise contact with others – staff initially, but as soon as practicable 
with appropriate other prisoners – and provide as full a range of activi-
ties as is possible to fill the days. There should be strong encourage-
ment from staff to partake in activities and contact with the outside 
world should be facilitated. Throughout the period of administrative 
solitary confinement, the overall objective should be to persuade the 
prisoner to re-engage with the normal regime.

(d) As regards prisoners placed in solitary confinement for protection 
purposes, there is a balance to be struck between on the one hand the 
need to avoid making this kind of solitary confinement too attractive 
to prisoners and on the other hand minimising the restrictions put on 
persons to whom the measure is applied. Certainly, at the outset of 
such a period of solitary confinement, steps should be taken to reinte-
grate the person as soon as possible; if it becomes clear that there is a 
need for long-term protection, and no other response is possible, re-
gime enhancement should be pursued. Special efforts should be made 
to identify other prisoners with whom the prisoner concerned could 
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safely associate and situations where it would be possible to bring the 
person out of cell.

The role of health – care staff in solitary confinement

62. Medical practitioners in prisons act as the personal doctors of pris-
oners and ensuring that there is a positive doctor-patient relationship between 
them is a major factor in safeguarding the health and well-being of prisoners. 
The practice of prison doctors certifying whether a prisoner is fit to undergo 
solitary confinement as a punishment (or any other type of solitary confinement 
imposed against the prisoner’s wishes) is scarcely likely to promote that relation-
ship. This point was recognised in the Committee of Ministers’ Recommenda-
tion Rec (2006) 2 on the Revised Prison Rules; indeed, the rule in the previous 
version of the Rules obliging prison doctors to certify that prisoners are fit to 
undergo punishment has now been removed. The CPT considers that medical 
personnel should never participate in any part of the decision-making process 
resulting in any type of solitary confinement, except where the measure is ap-
plied for medical reasons.

63. On the other hand, health-care staff should be very attentive to the sit-
uation of all prisoners placed under solitary confinement. The health-care staff 
should be informed of every such placement and should visit the prisoner im-
mediately after placement and thereafter, on a regular basis, at least once per day, 
and provide them with prompt medical assistance and treatment as required. 
They should report to the prison director whenever a prisoner’s health is being 
put seriously at risk by being held in solitary confinement.

Conclusion

64. The aim of the CPT in setting out these standards is to minimise the 
use of solitary confinement in prisons, not only because of the mental, somatic 
and social damage it can do to prisoners but also given the opportunity it can 
provide for the deliberate infliction of ill-treatment. The CPT considers that soli-
tary confinement should only be imposed in exceptional circumstances, as a last 
resort and for the shortest possible time.

Prisoners undergoing solitary confinement should be accommodated in 
decent conditions. Further, the measure should involve the minimum restric-
tions on prisoners consistent with its objective and the prisoner’s behaviour, and 
should always be accompanied by strenuous efforts on the part of staff to resolve 
the underlying issues. More specifically, regimes in solitary confinement should 
be as positive as possible and directed at addressing the factors which have made 
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the measure necessary. In addition, legal and practical safeguards need to be 
built into decision-making processes in relation to the imposition and review of 
solitary confinement.

Ensuring that solitary confinement is always a proportionate response to 
difficult situations in prisons will promote positive staff-prisoner interaction and 
limit the damage done to the very persons who are often already among the 
most disturbed members of the inmate population.
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